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Maurice H. Stans, Director of the Bureau of the Budget, has 
just published a midyear review of the 1961 federal budget, which says 
that the anticipated $4.2 billion surpius will shrink to $1.1 billion. This 
budget is for the fiscal year which began July 1, 1960, and will end 
June 30, 1961. Blame for the budget’s not living up to the expecta- 
tions of last January is laid on the steps of Congress, because Congress 
did not enact some of the President’s recommendations to reduce net 
expenditures and did enact spending measures not recommended by 
the President. 

The new program for medical care for needy and medically indi- 
gent aged persons (which took effect October 1, 1960), the program 
for the promotion of education and grants for the construction and 
operation of schools in the federally affected areas, and the program 
for the promotion of public health and training programs administered 
by the National Institutes of Health call for budget increases of $248 
million. 

Where’s the money coming from? The current thinking is that 
individual income taxes will produce $43.706 billion; corporation 
income taxes, $21.500 billion (which is $2 billion less than the estimate 
of 11 months ago); excise taxes, $9.429 billion ($94 million less than 
the January estimate) ; and all other budgetary receipts, $6.835 billion 
(off $436 million from the January estimate). The total receipts will 
be $2.530 billion less than the January estimate. 
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The hotel industry. Hotels are microcosms. For a long time the 
NLRB treated the entire hotel industry as a world of its own into 
which it had no desire to intrude. Hotel Employees, Local No. 255, 
of Hotel & Restaurant Employees and Bartenders International Union 
took Boyd Leedom to the Supreme Court of the United States on the 
issue: Can the NLRB on a class basis refuse all cases involving a 
particular industry? The Court answered: “No. The Board’s ‘long 
standing policy not to exercise jurisdiction over the hotel industry’ 
as a class is contrary to the principles expressed in Office Employees v. 
NLRB.” (This case, singularly, was one in which the Court had to 
say that the Board could not refuse a case against a union as an 
employer. The NLRB had looked on unions as nonprofit organizations. ) 

The article beginning at page 971 discusses the new policy of the 
NLRB toward the hotel industry; and when faced with the problem 
of determining a proper bargaining unit to deal with the great 
diversity of functions performed by hotel employees, the NLRB is 
facing up to no small problem. Typical hotels employ people in such 
categories as doormen, bellhops, elevator operators, valets, front desk 
personnel, auditors, secretaries, barbers, beauticians, shine boys, waiters, 
waitresses, bartenders, hostesses, cashiers, kitchen help, maids, time- 
keepers, engineers, maintenance employees, printers, publicists, laundry 
employees, garage attendants, retail clerks, telephone operators and 
perhaps gymnasium and pool attendants. 

The article is written by Wesley J. Fastiff and E. Terry Durant. 
The authors were attorney-advisers to former NLRB member Stephen 
S. Bean, and now serve in the same capacity to Arthur A. Kimball, 
who was recently appointed to the Board. 


Steel. President-elect John F. Kennedy, who takes office on 
January 20, will have 18 months in office prior to the expiration of the 
present collective bargaining agreement between the steel industry 
and the United Steelworkers. The agreement expires in July, 1962. 
The article beginning at page 979 asks the provocative question: 
Will our new President find himself involved in repetitions of the long 

- steel strike of 1959? 

The inference of the article, of course, is that during the 18 months 
something should be done to see that the loss of production, the loss 
of wages, the inconvenience to the public and the disruption to the 
economy occasioned by the steel strike should not take place. The 
author is Robert L. Raimon, associate professor, New York State 
School of Industrial and Labor Relations, Cornell University. 
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The work-rules controversy. Americans, as a general rule, stick 
pretty much to the Bible adage that man by “the sweat of thy brow” 
shall earn his bread, and they show little patience for feather- 
bedding tactics and make-work practices. The article at page 987 
claims that the “make-work” charges by industry were directed toward 
the enlistment of public support. Incidentally, the steel union has been 
reported as having complained to the Federal Trade Commission, 
alleging false and fraudulent advertising on the part of industry. The 
article presents a case for more mature bargaining, and the author 
quotes from several decisions delineating the limits of inflexibility of 
the parties. 

Wallace B. Nelson is a professor of economics at Kansas State 
University of Agriculture and Applied Science, Manhattan, Kansas. 


Arbitration and no-strike. The article beginning at page 1005 
steps off from the fairly recent decisions of the United States Supreme 
Court which define a fundamental approach toward the enforcement 
of a labor relations grievance arbitration. The author, Richard A. 
Givens, says that formation of a federal law governing collective 
bargaining agreements has actually begun. Development of this law 
will continue, because collective: bargaining agreements are the firm 
basis upon which law in this area must ultimately rest. According 
to Mr. Givens, the essential point underlying all three Supreme Court 
decisions is a form of government within industry replacing the strike 
weapon—but let’s take a look at these decisions in the light of the 
no-strike clause. 

The author is an associate in the New York City law firm of 
Hughes, Hubbard, Blair & Reed. 


Arbitrator error. The article beginning at page 1023 is reprinted 
from the Los Angeles Bar Bulletin. Professor Edgar A. Jones, Jr., is 
a member of the Virginia bar and professor of law at the University 
of California at Los Angeles. He is actively engaged in arbitration 
on the West Coast, being a member of both the FMCS and AAA 
panels. His article asks that consideration be given to an appellate 
procedure or a rehearing procedure, all to minimize the possibility of 
arbitrator error. Within such a procedure, the arbitrator faces a 
dilemma that if he did commit error, how would he know? The 
author suggests a clause which can be used in the agreement to 
arbitrate which would provide for a type of rehearing. 


No man’s land. When Congress has legislated in a particular 
field, such as the labor field, state legislation within this field is inopera 
tive. A “no man’s land” is created when the legal system within the 
state is not permitted to act because of federal legislation and because 
the federal government does not act. The article at page 1031 by 
Jonathan Matthew Purver discusses the Supreme Court decisions 
which have determined the limits of the respective jurisdictions. This 
article was suggested to us by Paul Prasow, a lecturer in personnel 
management and industrial relations at the University of California 
in Los Angeles. The author is a senior honor student at the university. 
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Cost of Living UP. The cost-of-living increase, persisting for several 
months and finally coming to a halt in August, began 
once again in September. According to Consumer 
Price Index figures released by the Bureau of Labor 
Statistics, the all-items figure for September was 126.8 

0.2 per cent higher than the preceding month and 
1.3 per cent higher than a year ago. 
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Construction UP. Nearing 1960's high—July—and after an August 
dip, September’s value of new construction rose to 
$55.4 billion (seasonally adjusted annual rate). 


Stock UP. The Securities and Exchange Commission has 

Prices revised its indexes of weekly closing prices of common 
stocks on the New York Stock Exchange. Two major 
revisions have been made—the base period has been 
changed to the years 1957-1959 from the former base 
year of 1939; and the coverage has been expanded to 
include 32 industry classifications and 300 stocks, in 
place of 29 classifications and 265 stocks. 

Common stock prices rose from 107.7 for the week 
ending October 21, to 107.8 for the week ending Oc- 
tober 28 (1957-1959 = 100). The Dow-Jones closing 
industrial average for November 9 was 602.25. 


Gross DOWN. Total economic activity declined slightly in 
National the third quarter of 19060. The projected gross na- 
tional product based on the third quarter is $503 billion 
Product (seasonally adjusted), compared with a similar pro- 
jection of $505 billion for the preceding quarter. The 
GNP for the first quarter 1960 was $501.3 billion. 
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Personal 
Income 


Billion Dollars 


UP. Personal income rose $200 million (seasonally 
adjusted annual rate) in September to $408.4 billion, 
although there was a decline in wage and salary dis- 
bursements of $400 million. This decline was more 
than offset by increases of $100 million in personal 
income and $400 million in transfer payments. 

In September, 1959, the seasonally adjusted an- 
nual rate of total personal income was $383.3 billion. 
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DOWN. Because of the absence of normal autumn 
strength, the Federal Reserve Board’s total industrial 
production index of 107 for September, after account 
ing for seasonal changes, was 1 per cent below the 
revised August level, and 4 per cent above the Septem- 
ber, 1959 level. 

There was a 2 per cent decrease in durable man- 
ufacturing and a 1 per cent decrease in nondurable 
manufacturing. Compared with September, 1959, dur- 
able manufacturing increased 5 per cent and nondurable 
manufacturing increased 1 per cent. 

Mining was down 1 per cent; utilities were up 1 
per cent. Figures for September, 1959, reveal a 5 per 
cent increase in mining and a 9 per cent increase 
in utilities. 

The index for equipment was 1 per cent below 
August of this year and 1 per cent below September 
of last year. Consumer goods remained unchanged 
since August, but increased 3 per cent since 1959. 
Materials dropped 1 per cent since last month, but 
increased 5 per cent since last year. 


UP. August’s consumer credit outstanding rose $275 
million, compared to August 1959’s $800 million in- 
crease. However, August 1960’s total was $53,928 
million, whereas August 1959’s was $48,841 million. 
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UP. Unemployment declined 400,000—more than sea- 
sonally expected in September, and the adjusted rate 
of unemployment dropped from 5.9 per cent of the 
civilian labor force to 5.7 per cent. The earlier-than- 
usual model changeover in automobiles this year ex- 
aggerated the August rise in the seasonally adjusted 
unemployment rate and the September decline. This 
September’s rate of unemployment is about the same 
as a year ago during the steel strike, and higher than 
any month this year except August. 
Employment in the nation fell off in September 
it was 500,000 lower than in August—because young 
workers returned to school; but this did not contrib- 
ute to the unemployment rate, since these people left 
the labor force. Total employment was 1.4 million 
higher than in September, 1959. 
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Manufacturing DOWN. The average weekly earnings of production 


Wages and workers in manufacturing industries were $90.08 mn 
H September—six cents lower than in August, but $1.21 
ours higher than in September, 1959. The buying power 
of the earnings declined 0.2 per cent over the month 

as a result of the rise in consumer prices. 

Despite the decrease in average weekly earnings, 
the average hourly earnings of production workers 
increased from $2.28 in August to $2.29 in September. 
Average hourly earnings were seven cents higher than 
in September, 1959. 

The average factory workweek was 39.6 hours in 
September, compared with 39.8 hours in August, and 
40.3 in September, 1959. 

This September, spendable earnings (earnings 
after the deduction of federal income and social secur- 
ity taxes) were 0.6 per cent higher than a year ago 
(during the steel strike), as a seven cents hourly earn- 
ings increase offset a 0.7 workweek hours decrease. 
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The Economy 


The City Worker’s Family Budget, originally de- 
veloped by the Bureau of Labor Statistics in 1946-1947 
and recently revised, has been a subject of controversy. 


The budget relates to a family of four persons—an 
employed husband, aged 38; a wife not employed out- 
side the home ; two children, a girl aged eight and a boy 
aged 13—who rent a dwelling in a large city or suburb. 
It estimates the dollar amount required to maintain 
such a family at a level of adequate living, according 
to prevailing standards of what is needed for health, 
efficiency, the nurture of children and participation in 
social and community activities—a level described as 
“modest but adequate.” 

The BLS is trying to discourage people from com- 
paring its latest estimate of modest living costs for a 
family—$117 a week—with the actual average weekly 
industrial wage—approximately $89. It says that “the 
‘modest but adequate’ level of living described by its 
budget standard is neither a ‘minimum maintenance’ 
nor a ‘luxury’ level. It does not show how an average 
family actually spends its money; neither does it show 
how a family should spend its money. A family could 
live quite satisfactorily on less income than is repre- 
sented by this budget.” 


Steel Labor takes the BLS to task and says: “Well, 
if that budget is not the minimum it’s not far from it. 
The meat allowance would permit you about 1% 
pounds of meat or fish for supper for four people and 
another half pound for lunch. The budget also allows 
just 3% eggs a day for four people, and that includes 


any you might want to use for baking. Of course Papa 
could give up the three cans of beer a week allowed 


him by this budget. 

“Papa can buy one topcoat every five years, one 
wool suit every four years, a lightweight suit every 
five years, one pair of dungarees a year, a hat every 
two years. Mama does slightly better on the govern- 
ment budget. She’s allowed a coat every two years 
and three-fifths of a hat every year, rain or shine.” 

Having established—to its satisfaction, at least—that 
a comparison of living costs with average wages is 
valid, Steel Labor worked out a comparison of the costs 
of the budget and average earnings in 20 cities. Among 
other things it found: “In only two cities—Detroit and 
Houston—are manufacturing wages approximately 
equal to living costs . . .. In most cities, wages run 
$7 to $42 a week less than local living costs, and most 
typically, are about $20 below this modest living 
standard.” 
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Decisions of Courts and 
Administrative Agencies 








Suit to compel arbitration.—In a suit brought by a local union 
(under Section 301 of the LMRA) against an employer to compel 
him to arbitrate a grievance of an alleged breach of a “local under- 
standing,” a court of appeals affirmed a district court’s judgment 
to dismiss. 


The collective bargaining agreement specified that present local 
understandings would remain in effect’ and that new ones would 
be arbitrable only if they were in writing and were signed by both the 
employer and the local. Article XXI (3) of the agreement provided: 
“The existence of, or any alleged violation of, a local understanding 
shall not be the basis of any arbitration proceeding, unless such 
understanding is in writing, and signed by the Company and the 


Local.” 


The understanding alleged by the plaintiff to have been violated 
by the company was in writing. It was signed by the company; 
but was not signed by the local union. 


The plaintiff in the district court contended that the words “signed 
by the Company and the Local” should be given the same meaning 
as “signed by the party to be charged” in the Statute of Frauds, so 
that all that would be necessary to obligate a party to arbitrate a 
spute arising under a local understanding would be the company’s 
signature to that understanding. In the higher court, however, the 
plaintiff abandoned that contention and based its argument on state- 
ments in United Steelworkers of America v. Warrior & Gulf Navigation 
Company, 363 U. S. 574, 40 LC § 66,629, and United Steelworkers of 
America v. American Manufacturing Company, 363 U. S. 564, 40 LC 
{| 66,628, that arbitration agreements should be interpreted with “liber- 
ality and sympathy for the end sought to be achieved.” 


This argument had no bearing here however, for it did not take 
into account a statement in the Warrior & Gulf cases that “arbitration 
is a matter of contract and a party cannot be required to submit to 
arbitration any dispute which he has not agreed so to submit” and it 
ignored two facts. One is that the parties in this case agreed to arbitrate 
disputes arising out of alleged breaches of local understandings only 
if the local understandings were not only in writing but also signed 
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by both the company and the local; and the second is that the local 
never signed the local understanding involved.—/nternational Union of 
Electrical, Radio and Machine Workers, Local 201 v. General Electric 
Company, 41 LC { 16,595. 


Local union responsible for conduct of its stewards.—Action taken 
by a local union’s stewards in preventing, on three occasions, an 
expelled member of the local from going to work because he filed a 
suit against the local was within the scope of the implied authority 
granted stewards by the local. Under agency principles, therefore, 
the local was guilty of unlawfully coercing and restraining an employee 
in the exercise of rights under the NLRA. In this case, a federal 
appellate court in San Francisco upheld a decision and order of the 
NLRB. 

The court further ruled, however, that the employer and parent 
international were not liable as the Board held. The gang bosses 
were agents of both by virtue of their being elected by a joint employer- 
union board. However, they were acting in the interests of neither 
but in the interest of the local—in permitting the dismissals.—NLRB 
v. International Longshoremen’s and Warehousemen’s Union, Local 10, 


v. 


41 LC § 16,591. 


Brown Olds remedy—-split and limited application.—In one case, 
the NLRB split on the application of the Brown Olds remedy for 


unlawful hiring practices; in another, the court of appeals refused 


to apply the doctrine fully. 


Under the Brown Olds theory, so called from the first case in 
which it was applied, if the NLRB finds that hiring practices have 
discriminated in favor of union members, the union, the employer, or 
both, may be required to refund all union dues and fees paid during 
the six months before the complaint was filed. 


In the NLRB case, prospective employees were required to obtain 
work permits from the union as a condition of employment. Two of 
the three panel members agreed that the reimbursement formula 
applied for six months from the filing of the complaint, although during 
part of the period the illegal hiring practice was simply a matter of 
understanding, and was not embodied in a written contract. 


One member dissented, saying that a “shot gun blast in the form 
of a remedial order” should be applied only where there was proof 
that all the workers were pressured into union membership, and not, 
as in this case, where there was only inferential evidence that one 
worker on a project had been coerced (Southeastern Plate Glass Com- 
pany, 1960 CCH NLRB 9309). 

In the court case, employees were required to sign a union check- 
off card to work on a particular project. The federal appellate court 
limited the Board order for reimbursement of dues and fees paid 
by all workers on a project. It held that only those employees who 
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were not union members when they started on the job were entitled 
to reimbursement.—NLRB v. J. W. Saltsman, 41 LC {| 16,596. 


Union may continue to picket although results of election not 
known.—A union did not violate the ban on recognition picketing 
in the National Labor Relations Act by continuing to picket an em- 
ployer’s business after an election was held where the results of the 
election were still pending resolution. On the basis of the circum- 
stances, the General Counsel of the National Labor Relations Board 
refused to issue a complaint against the union. 


During the election in which the union sought certification as 
the representative of the employer’s workers, a great number of the 
ballots were challenged. Pending the Board’s decision on the chal- 
lenged ballots, the union continued to picket for recognition. The 
General Counsel had to decide whether the interim picketing was 
lawful. 

Ordinarily, if the union loses the election, it must cease picketing. 
However, if the union wins the election, it may continue to picket for 
recognition, for it will be certified, and certified unions are exempt 
from the picketing ban. 


The General Counsel decided that the union could lawfully con- 
tinue to picket until the results of the election were determined. 
1960 CCH NLRB { 9267. 


Voluntary political contributions of union dues lawful.— Political 
contributions or expenditures by a union, though taken from dues, 
were lawful when members voluntarily authorized part of their dues 
for that purpose. This was a ruling by a federal district court in Missouri. 


The Federal Corrupt Practices Act requires proof of criminal 
intent for a conviction. In this case there was no evidence that the 
allocations were made involuntarily. The contributions and expendi- 
tures did not violate the act because (1) the members voluntarily 
allocated a certain part of their dues, (2) a good-faith accounting was 
made of the funds, (3) the contributions did not exceed the amount 
allocated and (4) they were, in fact, approved by the union officials. The 
“voluntary designation” was met when about two thirds of the mem- 
bers of a local signed cards authorizing the use of a specified portion 
of their union dues for political purposes. 


Although the union made every effort to avoid violation of the 
act, it did not attempt to evade its provisions, according to the court. 
Since the union had strictly followed all above rules, the contributions 
and expenditures were lawful—U. S. v. Teamsters, Local 688, 41 LC 
{ 16,601. 


Use of the word “reduce” in a ballot to increase dues does not 
void union vote.—A special election held by secret ballot among union 
(Continued on page 1004) 


November, 1960 @ Labor Law Journal 





LABOR LAVY Jovena 


A COMMERCE CLEARING HOUSE PUBLICATION 


November, 1960 Vol. 11, No. 11 


NEW RULES FOR 


Determining Bargaining Units 


in the Hotel Industry 


By WESLEY J. FASTIFF and E. TERRY DURANT 


The hotel industry is a little world in itself, and laborwise it has 
been a very controversial world. Part | of this article covers that 
class of hotels which do not have a controlling history of collective 
bargaining; Part Il, that class of hotels which do have a controlling 
history of collective bargaining. The authors were attorney-advisers to 
former NLRB Member Stephen S. Bean and now serve in the same ca- 
pacity to Arthur A. Kimball, who was recently appointed to the Board. 


N JANUARY 11, 1959, the National Labor Relations Board,’ in 

direct consequence of a decision by the United States Supreme 
Court,? announced its determination to assert jurisdiction over hotels 
meeting its standards.* Hotels, as a class, had not been subject to 
the National Labor Relations Act up to this time, and the Board’s 
announcement meant that a new era in labor relations was to begin 
for the hotel industry.‘ 


Inherent in the Board’s decision to assert jurisdiction over hotels 
is the problem of determining the proper collective bargaining unit for 
hotel employees. The hotel industry presents a unique problem due to 





‘ Hereinafter referred to as the Board. 

* Hotel Employees, Local No. 255 v. Leedom, et al., 36 LC ¥ 65,023, 358 U. S. 
99 (1958). 

* Press release dated January 11, 1959, (R-586.) 

*The Board had previously asserted its jurisdiction over hotels located in the 
District of Columbia and the territories. Of the eight published decisions, only 
one has been cited as precedent for unit determinations under the Board’s new 
standards. (See /ndiana Hotel Company, 125 NLRB, No. 68, where Roy C. Kelley, 
95 NLRB 6, was cited.) The old cases are: Willard, Inc.,2 NLRB 1094; The Raleigh 
Hotel Company, 7 NLRB 353; Hamilton Realty Corporation, 10 NLRB 858; West- 
chester Apartments, Inc., 17 NLRB 433; Bliss Properties, 30 NLRB 1062; Rutland 
Court Owners, Inc., 44 NLRB 587; Parkside Hotel, Inc., 74 NLRB 809; Roy ( 
Kelley, cited above, located in Hawaii and overruled in ‘The Virgin Isles Hotel, Inc., 
110 NLRB 558. 
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the great diversity of functions per- 
formed by its employees.* One 
category of employee that has been 
troublesome to both the Board and 
participating parties is the “clerical” 
employee. Generally, it has been the 
Board's policy to exclude “office cleri- 
cals” from the industrial bargaining 
unit, as they, among other things, 
have dissimilar interests and are lo- 
cated physically apart from the pro- 
duction and maintenance employees. 
On the other hand, “plant clericals” 
are usually included with the other 
employees in the industrial bargain- 
ing units, as they work with or close 
to, or have interests closely identified 
with, them. 


This approach, with its aptly de- 
scriptive terminology, works rather 
well for manufacturing and industrial 
plants; but a hotel, with its complex 
of “clerical” type employees, is not 
receptive to that terminology or to 
that which it envisions. Thus the 
Board had to develop a new approach 
for determining the unit placement 
of hotel employees. 

When we compare the Board’s early 
hotel decisions, the inconsistencies 
and confusion that are inherent in all 
new undertakings are clearly evident. 
For an illustration, let us examine 
the problem of “front desk” and/or 
“front office” employees. These em- 
ployees clearly perform clerical duties ; 
but are they the type of clerical em- 
ployees who should be included in a 
collective bargaining unit which in- 
cludes all other hotel employees? 


In the first hotel cases, the problem 
of their unit placement was deter- 
mined by the Board on an ad hoc 
basis. In Floridan Hotel of Tampa, 
Inc.,° “front office” employees were 
excluded without discussion ; in Florida 
Enterprises, Inc., of Georgia, d. b. a. 
Cadillac Hotel,’ and I. L. M. Corpora- 
tion, d. b. a. Beau Rivage Hotel,’ “office 
and clerical” employees were excluded 
without discussion; and in Milner 
Hotel, Inc.,° desk clerks were excluded 
from a hotel-wide unit as supervisors, 
but, as no mention was made of “of- 
fice clericals,” we assume they were 
included. Likewise, as desk clerks 
were unmentioned as excluded em- 
ployees in the hotel-wide unit in Hotel 
Commander, Inc.,.° we again assume 
they were included. In contrast to 
the above cases, the Board, in Dink- 
ler-St. Charles Hotel, Inc. Indiana 
Hotel Company® and Yorktown 
Hotel, specifically included the desk 
clerks with the other employees of the 
bargaining unit. Thus no clear rule 
or policy regarding the voting eligi- 
bility of clerical employees can be 
gleaned from a study of these early 
hotel cases. 

Similarly, “PBX” operators ** have 
had a checkered history of unit place- 
ment. In Mission Valley Inn, Inc.,®° 
they were excluded from the unit and 
not allowed to vote; yet in the Floridan, 
Yorktown and Indiana cases, they 
were included. 


By discussing the inconsistent unit 


placement of only two categories of 


hotel employees, it is clear that the 





involved in Board 


such categories as 


*The typical hotels 
proceedings employed 
doormen, bellhops, elevator operators, valets, 
front desk personnel, auditors, secretaries, 
barbers, beauticians, shine boys, waiters, wait- 
resses, bartenders, hostesses, cashiers, kitchen 
help, maids, timekeepers, engineers, mainte- 
nance employees, printers, publicists, laundry 
employees, garage attendants, retail clerks, 
telephone operators and perhaps gymnasium 
and pool attendants. 
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°124 NLRB, No. 34. 

*125 NLRB, No. 49. 

*124 NLRB, No. 102. 

°124 NLRB, No. 80. 

124 NLRB, No. 99. 

"124 NLRB, No. 180. 

™ Case cited at footnote 4. 

* 126 NLRB, No. 44. 

“Also called telephone or switchboard 
operators. 


* 124 NLRB, No. 129. 
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Since the general civilization of man- 
kind, | believe there are more in- 
stances of the abridgement of the 
freedom of the people by gradual 
and silent encroachments of those in 
power than by violent and sudden 
usurpations. —James Madison 





Board’s case-by-case, ad hoc method 
of determining appropriate units failed 
to provide hotel management or unions 
with any clear basis for voluntarily 
resolving such disputes. Apparently, 
the Board, too, was cognizant that its 
earlier approach created more prob- 
lems than it resolved, and that there- 
fore it should replace its ad hoc method 
with definite rules designed to give 
unit placement a substantial degree of 
consistency and uniformity through- 
out the industry. 


Thus, on February 2, 1960, the 
Board decided Arlington Hotel Com- 
pany, Inc.,*° which announced expressly 
—and by implication—certain rules 
and policies which would thereafter 
govern its findings in hotel unit de- 
terminations. 


In Arlington, the petitioning union 
had desired to represent only those 
employees who were engaged in 
manual labor. It therefore wished 
to exclude such categories as room 
clerks, front clerks, mail and informa- 
tion clerks, and cashiers. As an addi- 
tional reason for their exclusion, it 
contended that the above-mentioned 
categories of employees were office 
clerical employees. Similarly, the 
union wished to exclude _ barbers, 
beauticians and retail clerks on the 
ground that they lacked a sufficient 
community of interest with the other 
employees included in the bargaining 
unit. 


The employer, on the other hand, 


asserted that its operations were so° 


integrated and its employees’ inter- 
ests so uniform that the only appro- 
priate unit would be one consisting of 
all its regular full-time employees. 
In its decision, the Board pointed 
out that many of the employees whom 
the petitioner sought to exclude and 
those which it would include were 
under common supervision, performed 
like duties and had similar modes of 
dress, personality requirements and 
customer contact. The Board 
emphasized that there was a high de- 
gree of cooperation among all cate- 
gories of employees, that various 
departments within the hotel were 
highly integrated, and that all em- 
ployees shared the common goal of 


also 


providing services to the guests. It 
therefore concluded that as the peti- 
tioner was seeking a unit which did 
not include all employees with com- 
mon interests, the petitioner’s re- 
quested unit was inappropriate for 
purposes of collective bargaining. The 
Board then discussed the duties, func- 
tions and interests of the employees 
whose placement was in dispute, and 
concluded that they properly belonged 
in the only appropriate unit—a hotel- 
wide unit. 

In so holding, the Board found, 
contrary to the petitioner, that the 
employees classified as room clerks, 
key and information 
clerks, file clerks and 


front clerks, 
clerks, mail 
cashiers were: 
“ . . not office clerical employees 
as that term is defined by the Board, 
but are, like the other employees in 
the unit hereafter found to be appro- 
priate, operating personnel with a close 
employment 


mutuality of interests 


with the employees in the unit. 
“Accordingly, we conclude from all 

the foregoing that, in the hotel indus- 

try, all operating personnel have such 


a high degree of functional integra- 





“126 NLRB, No. 51. 
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tion and mutuality of interests that 
they should be grouped together for 
collective bargaining purposes.” (Italics 
supplied.) 

It went on to say: 

“With respect to the placement of 
office clerical employees in such units, 
we shall honor agreements of the 
parties as to their exclusion or inclu- 
sion. However, when the unit place- 
ment of office clericals as a class is 
in dispute, we shall include them.” *’ 

The ultimate unit found appropri- 
ate in the Arlington case—and the 
reasons therefor—makes it quite clear 
that the Board considers the ideal 
hotel unit to be one embracing all *— 
and we emphasize all—regular em- 
ployees. The only employees who 
may be excluded without question 
are, of course, those excluded by the 
act, and those in such categories as 
managerial, confidential, professional, 
casual and temporary employees. 

Although the Board has stated that 
it will honor stipulations to either ex- 
clude or include office clericals, as a 
class, one must be careful to observe 
that the Board did not state that it 


would honor stipulations to the effect 
that certain categories of employees 


are office clericals. In other words, 


the Board would not permit the par- 
ties, by stipulation, to exclude an 
employee who should obviously be 
included merely because the parties 
agree that he is an “office clerical.’ 


719 


In this connection, the writers of 
this article are of the opinion that the 
Board will not override a stipulation 
that a certain employee is an office 
clerical if the duties and functions of 
that employee can reasonably warrant 
such a conclusion. To guide the par- 
ties in what we feel the Board would 
consider reasonable stipulations, we 
submit the following: 

(1) Those clerical employees who 
spend a majority of their time on purely 
internal administrative tasks will be 
regarded as office clericals. 

(2) Those clerical employees who 
are predominately engaged in pro- 
viding services to the guests will be 
regarded as operating personnel. 

The most recent Board 


lustrate the implementation of the 
For in- 


cases il- 


principles set forth above. 





“In Hotel Admiral Semmes, 127 NLRB, 
No. 120, the Board found it necessary to 
clarify this rule. In that the union 
wished to exclude office clericals as a class, 
but the employer took no position as to 
whether they should be included or ex- 
cluded. Thus, the question of their unit 
placement neither was stipulated nor was it 
in dispute. The Board interpreted the ap- 
plicable portion of Arlington to mean that 
office clericals, as a class, will not be ex- 
cluded “in the absence of such agreement 
or stipulation” to that regard, and accord- 
ingly included them in the unit. 

* However, two categories of employees 
—other than guards, supervisors and office 
clericals—were excluded. They were the 
“bath house” and “seasonal” employees. 
The bath house employees were excluded 
because the bath house department was 
“government controlled,” and thus they were 
not employees of the employer. Had the 
bath house department been controlled by 
the the bath house employees 
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case 


employer, 


would most certainly have been included. 
(See Dunes Enterprises, Inc., d. b. a. Dunes 
Motel, 124 NLRB, No. 100; and W atkiki 
Biltmore, Inc., d. b. a. The Waikiki Biltmore 
Hotel, 127 NLRB, No. 23.) 

Although the Board excluded the 
sonal employees without discussion, there is 
a plausible explanation for their action. In 
California Vegetable Concentrates, Inc., 120 
NLRB 266, the Board announced that where 
an employer operates on a year-round basis 
with a work force composed primarily of 
regular full-time employees (rather than on 
a seasonal basis with a work force composed 
primarily of extra employees), the seasonals 
will not be included in the same unit with 
the regular employees. 

* For instance, in Manger-Savannah Cor- 
poration, Inc., 126 NLRB, No. 135, the em- 
ployer and the union agreed to exclude the 
“room clerks and other employees in the 
front office” as office clericals. The Board 
did not accept the stipulation of the parties 
and included them in the unit. 


sea- 
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stance, in Southwest Hotels, Inc.,?° 
employees who worked in the hotel’s 
“executive,” “credit” and “personnel” 
departments were held by the Board 
to be office clerical employees and 
were excluded from the unit pursuant 
to a stipulation of the parties. Yet 
those clericals who worked at lobby 
desks, telephone switchboards or the 
chief engineer’s office, and whose 
function it was to serve hotel guests, 
were included in the unit as operating 
personnel. Similarly, in the Waikiki 
Biltmore case the auditor was found to 
be an office clerical employee; but in 
the Manager-Savannah case a cashier— 
who was in the auditing department 
of the hotel but who also waited on 
was held to be an operating 
employee. 


guests 


Our general premise that the Board 
will not direct elections in less than 
hetel-wide units may, of course, be 
subject to a few exceptions—such as 
craft units,** office clerical units,” 
technical employees unit,” profes- 
sional employees unit,** or where there 
has been a controlling history of col- 
lective bargaining *°—but we submit 
that the Board will be most reluctant 
the unit 


sought is less than that described in 


to direct elections where 


the Arlington decision.*® 
We suggest that Board precedents 


indicate that the following criteria 





* 126 NLRB, No. 141. 

**See Sheraton-Jefferson Corporation, 125 
NLRB, No. 77, wherein the Board directed 
an election for a craft unit of four engineers. 
But cf. The Bellingham Hotel Company, 125 
NLRB, No. 64, and Seville-Sea Isle Hotel 
Corporation, 125 NLRB, No. 42, wherein the 
Board denied separate representation to en- 
gineering-type employees. See also Lamar 
Hotel, 127 NLRB, No. 111, wherein the 
Board refused to direct an election in a unit 
limited to maintenance employees. 

* No cases. 

** Cf. Manger-Savannah Corporation, Inc., 
cited at footnote 19, wherein the Board re- 
jected the contention that and 
maintenance men” were technical employees. 


“engineers 
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will be utilized in making unit de- 
terminations: 


(1) The Board favors the broadest 
possible unit. 

(2) All hotel employees included in 
bargaining units are classified broadly 
as operating personnel or office cleri- 
cal employees. 

(3) Those clerical employees who 
are engaged in servicing the needs of 
the guests are, like a majority of the 
hotel employees, operating personnel 
to be included in the unit. 

(4) The lobby desk employees, like- 
wise, are operating personnel and will 
be included, unless they are supervisors. 

(5) Stipulations to exclude mainte- 
nance and/or operating personnel 
will not be honored by the Board. 


(6) Those clerical employees who 
are engaged in handling the internal 
administration of the hotel are office 
clerical employees who may, on the 
stipulation of the parties, be either 


included or excluded. 

(7) The Board will honor stipula- 
tions, if reasonable, that certain em- 
ployees are office clericals. 

(8) If the parties cannot agree on 
the unit placement of office clericals, 
they will be included. 

(9) When a union seeks to repre- 
sent less than a hotel-wide unit—such 
as a craft unit, an office clerical unit, 


” No cases. 

> See Waikiki Biltmore, Inc., cited at foot- 
note 18. This case and its effect on the 
appropriateness of form 
the basis for Part II of this article. 

*See National Hotel Company, d. b. a. 
Thomas Jefferson Hotel, 127 NLRB, No. 22; 
Canal Street Hotel Corporation, 127 NLRB, 
No. 105; and New Hotel Monteleone, 127 
NLRB, No. wherein the Board con- 
sistently applied Arlington by including all 
the employers’ operating employees in hotel- 
wide units and by excluding only those 
found to be managerial, confidential or tem- 
porary employees, guards and supervisors. 


bargaining units 


135, 
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a technical unit, a professional unit, 
or a unit established by prior bargain- 
ing history—the request will probably 
be granted if the record clearly indi- 
cates that such a unit would be 
appropriate under established Board 
policies. 


Part Il 


As stated in the first part of this 
article, the Arlington decision was de- 
signed to clarify prior inconsistencies 
in unit determinations, to set forth 
guides, and thus to obtain some de- 
gree of uniformity in the hotel indus- 
try. However, up to and including 
Arlington, all published hotel cases in 
which the Board directed an election 
had one factor in common—namely, 
none of the hotels considered had a 
bargaining.** 


history of collective 


Thus the rules set forth in Arlington 
were incomplete to the extent that they 
did not provide for hotels whose em- 
ployees were currently represented by 


bargaining representatives. 

The Board was first confronted with 
the above problem in Waikiki Bilt- 
more, Inc.,** decided April 7, 1960. In 
Waikiki, the petitioning union had, 
since 1954, been the recognized bar- 
gaining agent for all the hotel’s em- 
office cashiers, 


ployees, except front 
night clerks, relief night clerks, room 
clerks, relief room clerks, and audi- 
tors (all of whom the employer char- 
acterized as office clerical employees), 
pool attendants, doormen, and the 
statutory exclusions—that is, guards 
and supervisors. 


The union, apparently wishing to 
expand its membership among the 


employer’s employees, filed a petition 
for a hotel-wide unit which included 
all the above-mentioned unrepresented 
employees. The employer, on the 
other hand, asserted that two bar- 
gaining units were appropriate—one 
encompassing those employees presently 
represented by the union, and the 
other composed of the various classi- 
fications of employees whom the em- 
ployer had labeled “office clericals.” *° 


The Board noted that 
Arlington decision, all the 
sented employees mentioned therein 
should properly be included in the 
However, if the 
an elec- 


under its 
unrepre- 


hotel-wide unit. 
Board had decided to direct 
tion only in a hotel-wide unit, com- 
parable to that found in Arlington, it 
would have been compelled to com- 
pletely disregard the six-year history 
of collective bargaining which had en- 
compassed Jess-than-a-hotel-wide unit. 


As the Board has con- 
sidered prior bargaining history as a 
most important factor in determining 
the appropriateness of a bargaining 
unit, it was, in Waikiki, with 
these two conflicting principles: the 
desirability of a hotel-wide unit as 
described in Arlington or the 
ability of maintaining the stability of 
the existing bargaining relationship 
voluntarily entered into by the parties. 


always 


faced 


desir- 


Rather than adhering to one princi- 
ple and rejecting the other, the Board 
resolved this conflict by concluding 
that the previously represented em- 
ployees would constitute an appropri- 
Regarding the unrepresented 
the Board followed its 
well-established Zia doctrine,®° and 


ate unit. 
employees, 





* Although there was an existing bargain- 
ing relationship in Seville-Sea Isle Hotel 
Corporation, cited at footnote 21, and The 
Bellingham Hotel Company, cited at footnote 
21, the Board did not direct elections for 
the employees of those hotels. 

* Case cited at footnote 18. 
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* The employer’s proposed units made no 
provision for the pool attendants or door- 
men. Its clerical” unit, 
except for the auditor, is composed of the 
same type of clerical employees which the 
Board, in Arlington, found to be “operating 


proposed “office 


personnel.” 


” Zia Company, 108 NLRB 1134, 1136. 
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directed a self-determination election 
for those employees to ascertain 
whether they, in fact, desired to be 
included in the existing unit before 
including them therein. In this way, 
the Board was able to preserve both 
the traditional bargaining unit, yet 
make available the hotel-wide Arling- 
ton unit, by leaving the choice directly 
to the employees. 
Accordingly, the Board directed 
separate elections in these two voting 
‘+ (a) All employees (cur- 
the 
(b) 


groups: 
rently 

employees in voting group (b). 
All night clerks, relief night clerks, 
room clerks, relief room clerks, audi- 


represented), excluding 


tors, the doorman and the pool at- 
tendants. 


The Board went on further to ex- 
plain that “[fi]f a majority of the 
employees in each of the above voting 
groups votes for the Petitioner, both 
groups will be merged into a single 
over-all unit, which, under the cir- 
cumstances, we find to be appropriate. 
In the event a majority in voting group 
(a) selects the Petitioner, and a ma- 
jority in voting group (b) votes 
against the Petitioner, the employees 
in’ group (a) shall constitute an ap- 


propriate unit and may continue to be 


"Excluded from each unit were all con 
fidential and professional employees, guards 
and supervisors. 

= The 
ciated by 
dissenting in 


pooling technique was first enun- 
Members Murdock and Peterson, 
Pacific Intermountain Express 
Company, 105 NLRB 480, 482-485. The 
Board later adopted this procedure in 
American Potash and Chemical Corporation, 
107 NLRB 1418, 1427, footnote 12. The 
Board’s pooling procedure is explained by 
illustration: A union cur- 
a bargaining unit of 100 
add 20 additional 
(or, for an- 


the following 
rently represents 
employees. It seeks to 
employees to the present unit 
other example, a rival union could seek an 
over-all unit of 120 employees). In this 
situation, the Board would direct two elec- 
tions—one for the employees currently repre- 
sented, and one for the employees sought 
to be added to the unit. Assume that the 
represented employees voted 55-45 against 
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represented by the Petitioner, and 
those in group (b) shall remain un- 
represented. However, if a majority 
of the employees in voting group (a) 
do not the Petitioner, and a 
majority in voting group (b) votes for 
the Petitioner, the latter shall not 
constitute an appropriate unit, and in 
shall re- 


select 


this circumstance likewise 


main unrepresented.” 

The above exerpt is especially note- 
worthy, as it is a departure from the 
Board’s customary practice of pooling ** 
The 


situa- 


similar circumstances. 
that in this 


votes in 
Board reasoned 
tion pooling unduly weighed the scales 
in favor of the “the 


practice uses the votes of the previ- 


union because 
ously-unrepresented employees to give 
an incumbent union a second chance 
of retaining its status among the previ- 
ously-represented employees; but, on 
the contrary, the votes of the previ- 
ously-unrepresented employees have 
no effect in unseating the incumbent. 
Equity demands like treatment in like 
situations.” 


The above now makes it 


clear that in the Waikiki-type situation 


passage 


a union must be able to prove at the 
polls that it enjoys a majority status 


in both the currently represented unit 


7) additional employees 


union. The Board would 


the union, but the 
voted 20-0 for the 
then reason that the 20 employees had voted 
to be included into the unit, and 
thus the appropriate unit would be expanded 
from 100 to 120 employees. As 65 (45 20), 


employees concerned 


br« vader 


or a majority, of the 


voted for the union and only 55 voted against 
the union, the union was therefore entitled 
collective 


120 employees. 


to be certified as the bargaining 
agent for the entire unit of 

However, if the voting results were re- 
55-45 in favor of the union, 
and 20-0 agamst, the Board would not pool 
union would continue to 
the 100-employee 


versed—that is, 


the votes, but the 
be the 
unit, 
would remain unrepresented 

* Member Fanning dissented on the ques- 


bargaining agent fo 


while the remaining 20 employees 


tion of pooling 


‘ 2 


See the second paragraph of footnote 32 
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and the proposed unit of the unrepre- 
sented employees before both groups 
may be combined into a single over- 
all unit.*® 

From all the foregoing, it appears 
that the Waikiki decision, on the one 
hand, encourages the status quo in an 
existing bargaining relationship, as it 
permits the current bargaining unit 
—the scope of which the parties pre- 
sumedly agreed upon voluntarily—to 
continue to be an appropriate unit 
even though it happens to be less 
than the optimum hotel-wide unit de- 
scribed in Arlington. On the other 
hand, Watkiki, by incorporating the 
principles of Arlington regarding the 
desirability of hotel-wide  units,*® 
threatens the status quo, as the exist- 
ing bargaining relationship is now 
susceptible to attack by an outside 
union which may petition for ** (a) the 
existing unit, (b) a hotel-wide unit, 
(c) a residual unit, or a craft or other 
appropriate unit.” 

We suggest that the Waikiki deci- 
sion and other Board precedent indi- 
cate that the following criteria will be 
utilized in making unit determina- 
tions in hotels which have a control- 
ling history of collective bargaining. 

(1) All criteria set forth in the first 
part of this article are applicable to 


hotels described in Part II, except that 
when unrepresented employees are 
sought to be added to an existing unit, 
they will be given a self-determination 


election. 


(2) When a self-determination elec- 
tion is directed among unrepresented 
employees, the Board will not pool 
their votes with those of the em- 
ployees in the existing unit. 


(3) The existing unit will continue 
to be an appropriate unit unless, of 
course, it is contrary to the act. 


(4) An incumbent 
main content with its less-than-hotel- 
wide unit or it may wish to expand 
its unit by petitioning for a hotel-wide 
unit, but if the latter alternative is 
chosen it must prove its majority 
status in both the represented and the 
unrepresented groups in order to be 


union may re- 


certified. 

(5) An outside union may petition 
for the existing unit, a hotel-wide 
unit, a residual unit or any other ap- 
propriate unit, but it likewise must 
prove its majority status in such unit 
or units, as the case may be. 


(6) The 
craft severance rules will be appli- 


[The End] 


Board’s contract bar and 


cable.*® 





* Applying the same figures used in foot- 
note 32 to the Waikiki rationale, an entirely 
different situation results. If the represented 
employees vote 55-45 agamst the union and 
the unrepresented employees vote 20-0 for 
the union, all 120 employees would be un- 
represented. The larger unit of 100 would 
no longer be represented because their ma- 
jority voted against representation. The 
remaining 20 employees would also be un- 
represented (albeit they voted in favor of 
the union) because (a) that group standing 
by itself is inappropriate under Arlington, 
and (b) there is no prior bargaining history 
on that smaller group basis to warrant the 
finding of appropriateness. 

*Tt is to be noted that the Arlington deci- 
sion alone will apply to hotels where there 
is mo controlling history of collective bar- 
gaining, whereas Arlington and Waikiki 
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to those hotels 
bargaining 


applied 
controlling 


will be 
there is a 


together 
where 
history. 
* The Board’s “contract bar” rules 
continue to be applied where applicable. 
*N. B. The authors do not intend to 
analyze the many alternative courses of ac- 
tion that are available to hotel management, 
incumbent unions and outside unions. Suf- 
fice it to say that the first problem to be 
all concerned is one of “power 
must determine what its 
weigh them in light of the 
and proceed ac- 


will 


faced by 
analysis.” Each 
capabilities are, 
other concerned 
cordingly. 

* This article merely expresses the opin- 
coauthors and should not be 
construed as the official or off-the-record 
views of the Board or of any of its indi- 


parties 


ions of the 


vidual members. 
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Affluence, 


Collective Bargaining and Steel 


By ROBERT L. RAIMON 





In the industrial relations area a key problem of the 60's is the task of 
redirecting patterns of collective bargaining and repairing the economic 
imbalances which give rise to them. The author substantiates his theories 
with illustrations from the steel strike which brought about not only a 
tremendous loss of wages but also a tremendous loss of steel production 
which we, as a nation in a competitive world, could ill afford to lose. 
Robert L. Raimon is an associate professor, New York State School of 
Industrial and Labor Relations at Cornell University in Ithaca, New York. 





HE PRESENT COLLECTIVE AGREEMENT between the 

steel industry and the United Steelworkers expires in July, 1962. 
David J. McDonald, president of the union, has said that the com- 
panies will then be confronted with a demand for a 32-hour, four-day 
workweek—this in the face of keen industry interest in pressing 
against rising labor costs. More recently, in a report submitted to a 
Joint Economic Committee study group, AFL-CIO leader George 
Meany urged the view that there is a growing need for changes in 
federal law as well as in collective bargaining contracts to reduce the 
workweek. Will our new President find himself involved in repeti- 
tions of the long steel strike of 1959? More important, how con- 
sistent is the spectacle of the pursuit of greater leisure to our 
much-discussed surfeit of complacency in the context of the economic 
challenge posed by Russia and of the need, avowed by both Presi- 
dential candidates, to enlarge our economic aid program to the uncom- 
mitted people of the world? 


With steel production in July down to 43 per cent of capacity and 
with unemployment among steelworkers reaching recession levels, the 
interest of the union in spreading the work by reducing the hours is 
understandable, however inconsistent with the ideal of economizing in 
the use of our resources toward the end of improving the performance 
of our economy, not to mention the problem of creeping inflation. The 
dilemma is not eased by the fact that the Russian rate of growth in 
the industrial sector persists, according to Allen Dulles, at 8 or 9 per 
cent a year—at least twice our own rate—with the result that “the 
gap between our two economies by 1970 will be dangerously narrowed 
unless our own industrial growth rate is substantially increased from 
the present pace.” To the Russians, increases in industrial capacity 
are increases in their military posture and in their ability to penetrate 
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Cuba, Egypt and other such nations _ brevity in strikes based upon outworn 
with industrial aid and with techni- or faulty generalizations about col- 


? 


cians. To us, increases in capacity lective bargaining! 
in steel and in some other industries There appears to be evidence to 
penal largely to worsen an already  cuctain a case for the latter possibility. 
important problem of overcapacity and Specifically, statutory support of col- 
unemployment and, perhaps most S'§- lective bargaining as a desirable means 
nificant, to encourage trade union of defining the terms of employment 
dedication to goals the society can in unionized industries is based in 
ill atford- however much the in- part upon two generalizations, each 
dustries involved, in a limited sens€, of which the 1959 steel strike seem- 
can. Beyond that, there is no barrier 
to the spillover of such goals into sec- 
tors of the economy, notably the serv- 
ices, where such goals have obvious 
and immediate adverse implications. 
By what rights do mechanics or ac- 
counting clerks in steel—and_ not 
other mechanics or clerks—deserve a 


ingly defied: 

(1) Both labor and management 
have more to lose than to gain from 
interruptions to production. Those 
that do occur will be the result of 
failures in judgment, not because they 
are actively sought by one side or the 


32-hour week? other, or even passively awaited. 


nothing (2) When strikes or lockouts do 
take place, the hardships they them- 
selves entail will be the chief instru- 
ment making for prompt settlement. 
Promptness is measured by the no- 
tion that the staying power of the 
parties will be less than the staying 
power of the public. 


Without suggesting that 
can be done to ease this kind of prob- 
lem, it seems clear that it promises to 
plague us as one of the costs of en- 
joying the benefits of an unplanned 
economy. Nor will the pressures of 
the cold war be likely to prompt a 
more efficient allocation and utiliza- 
tion of our resources. For example, To be sure, public patience with 
not even a doubling of our military |abor and management during a strike 
program and of our aid to underde- or lockout varies with the degree of 
veloped economies would result in disturbance to public convenience in- 
more than a trifling increase in the volved. Garbage collection is near 
utilization of our steel-making capacity." one end of the spectrum and piano 
More apt to bring this dilemma into production near the other. But the 
focus are the crises it portends in the encouragement of collective bargain- 
exercise of the cherished freedom our  jng in our public policy, in our labor 
system confers on labor and manage- __Jegislation, is based less on the sense 
ment in collective bargaining. Steel that the output of any firm or in- 
provides a good example. dustry is dispensable than upon the 
assumption that the public conven- 
ience will be served because extended 
stoppages are suicidal for the parties to 
Thus when a strike continues 


If the steel strike of 1959 had a 
warning for the future, it may be 
found in its most obvious aspect- 
the length of time it took to end. The them. 
strike ran for 116 days. The longer for more than a few weeks, we have 
it ran, the more alarm it occasioned. the sense of the strike becoming a 
Why did it last so long? Was it a_ long one, even in the absence of distress 
freak? Or are our expectations for to the public. Our concept of norm 





*On the other hand, happily, were we to room and college facility development, some 
react on a scale commensurate with the of the slack in steel and perhaps in other 
need for investment in urban renewal, class- basic industries would be taken up. 
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has been disappointed, much like 
when summer weather continues into 
autumn. 


Management and a Long Strike 


It would be unpardonable to sug 
gest that in 1959 steel management 
had any enthusiasm for the prospect 
of a long strike or that it deliberately 
structured the economic relationships 
in the steel industry to prompt such 
enthusiasm. Yet, there is some rea- 
son to suppose that its natural distaste 
for a strike could not but be tempered 
by the presence of a layer of silver 
the strike cloud. Profit 
steel, as in other basic in- 


lining to 
levels in 
dustries, are conspicuously larger at 
high levels of operations as measured 
total capacity than at low 
When output rises, profita 
bility rises more steeply. When out- 
put falls, profitability falls more 
steeply. Thus there is a tendency for 
the steel industry to enjoy more profits 
in a year like 1959, despite the in 
dustry-wide strike running from July 
15 through November 7, than in a 
year like 1958, when there was no in- 
1959, 


against 


levels. 


terruption to production. In 
according to the Securities and Ex 
change Commission, net profits after 
taxes to the primary iron and steel 
industry were $1,041 million. In 1958, 
net profits after taxes were $884 mil 
lion—a _ difference of $157 million. 
With an 8.7 per cent increase in total 
production in 1959 over 1958, there 
was a 17.8 per cent increase in profits. 
The key to the contrast is found in 
the fact that during 1958 steel pro- 
duction averaged only 60.6 per cent 
of capacity. In the first six months 
of 1959, before the strike began, pro 
averaged 87.1 per cent of 

Since 1955, in fact, there is 


duction 
capacity. 
evidence that for United States Steel 


price-cost relationships have been re- 


structured to increase the profitability 


of operating at any given level of 
capacity, including, of course, the fre- 
quently prevailing low levels.* 

By April 11, 1960, despite the 116- 
day strike, production was down to 
80 per cent of capacity. By May 28, 
to 77 per cent, and in early July it had 
fallen to 43 per cent. Clearly, the 
industry is seldom likely to be free of 
the problems of overcapacity, a cir- 
cumstance perpetuated by each com- 
pany’s never-ending competitive pursuit 
of improved production facilities. Since 
the end of World War II, the steel 
industry has increased its annual ca- 
pacity by over 60 per cent. From 
time to time, the demand for steel 
presses against the industry s capacity 
and the government presses the in- 
dustry to expand, as happened in 1951. 
But more usually, steel, like the auto- 
mobile industry, is equipped to produce 
considerably more than is demanded. 
This overcapacity, in conjunction with 
the relationship between profit levels 
and output levels in the industry and 
its cost-price relationships, helps to 
the equivocation which an 
might suppose to 


explain 
outsider, at 
color the industry's view of a long 


least, 


strike. 

While overcapacity and a tendency 
to enjoy greater profitability at high 
levels of operations than at low levels 
may set the stage for an inclination to 
take long strikes with something less 
than unrelieved reluctance, additional 
props are essential and the steel in- 
dustry seems to have all of them. 
They include the following: 

(1) The practice of industry-wide 
bargaining. This is indispensable. If 
the Steelworkers were able to bargain 
on a company-by-company basis, the 
temptation of individual firms to re- 
sume operations and capture their 
rivals’ customers would be irresistible. 
This would destroy the possibility of 





*John Blair, “Administered Prices: A 


Phenonenon in Search of a Theory,” Amer- 


Collective Bargaining and Steel 


ican Economic Review, Supplement, May, 


1959, pp. 442-444 
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a long shutdown. Incidentally, it 
perhaps is no accident that the com- 
pany reputed to have the least over- 
capacity problem, Kaiser Steel, was 
the first to break ranks during the 
last strike. 


(2) An equally important sine qua 
non is the feasibility of stockpiling. 
In anticipation of a long strike, steel 
buyers, during the first half of 1959, 
bought for inventory in huge quan- 
- tities. “In December, steel producers 
had said ‘there has never been a time 
when it appeared so easy to predict 
the outlook’ and what they 
predicted was output running at 
better than 95% of capacity all through 
the first half.” * By April the experts 
were estimating that the operating 
rate for the second quarter of 1960 
would be 85 per cent or less. “In the 
words of one steel executive: ‘We 
goofed twice: We underestimated the 
inventories that were still on hand 
when the strike ended, and we under- 
estimated the productive ability of 
the industry to make up lost time.’ ’”* 

(3) Of no less importance is the 
near absence of substitutes for domes- 
tic steel. Aluminum, concrete, glass 
and plastics can serve a very limited 
sector of the demand only. Imported 
steel in 1959 did manage to account 
for a record 6 per cent of the total 
new supply of steel. The level of 
imports for 1960 undoubtedly will be 
much less, however. In general, it 
seems that steel can rely upon keep- 
ing most of its customers for the 
duration of long strikes and _ ulti- 
mately winning back almost all of 
those it may have lost after the strike 
is over. 

(4) A final prop, lending credence 
to the suggestion that there may be 
compensatory consequences for the 
steel industry in a long strike, is to be 
found in the cost-push explanation of 
rising steel prices. 


The steel industry has often been 
cited as characterized by administered 
prices in the sense that the managers 
of its largest corporations do more ad- 
justing of market prices than adjust- 
ing to them. While the characterizations 
are often overdrawn because invari- 
ably they rest upon list prices instead 
of actual prices, there is no alternative 
way of describing certain of the in- 
dustry’s price policies. In 1957, for 
example, after the operating rate had 
fallen from 97 per cent in January to 
79 per cent in July, the industry raised 
its prices. The events of the reces- 
sion year 1958 are more spectacular. 
In July, when the operating rate was 
down to 54 per cent of capacity, in- 
stead of lowering prices the industry 
raised them by $4.25 to $4.50 per ton. 


It seems to me that if one concedes 
the existence of administered pricing, 
then at least to that extent one has 
to concede the validity of the cost- 
push argument. This follows, for the 
question arises: Given administered 
pricing, what is the ceiling on prices? 
To this question the best answer, if 
not the only answer, is that the ceiling 
is defined by management’s sense of 
social pressure; specifically, its fear 
of punitive action by the government 
if price increases are unreasonably 
large. The line between reasonable 
and unreasonable depends, in turn, on 
the persuasiveness of the justification 
the industry can offer for its price 
behavior. The most readily under- 
stood and therefore the most useful 
justification available to the steel in- 
dustry upon the occasion of a price 
increase is to point to an immediately 
preceding wage increase. That the 
industry has been obliged to do a 
lot of justifying is apparent from the 
record of the numerous appearances 
of its representatives before Congres- 
sional committees. These in turn 
were occasioned by an impressive rec- 
ord. Alone, steel prices accounted for 





* Business Week, March 19, 1960, p. 20. 
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40 per cent of the total increase in the 
Wholesale Price Index between 1947 
and 1958. This is without allowance 
for steel’s contribution to markups on 
costs, to the inflationary effects of 
increasing the general price expecta- 
tions of other producers, to the up- 
ward pull of steel wage increase 
patterns in the labor market and to 
the diffusion of cost increases thereby 
generated.°® 


A similarly impressive wage record 
was amassed by the United Steel- 
workers. Between 1947 and 1959 
their average hourly earnings increased 
by 114 per cent against 79.5 per cent 
for all manufacturing. Without such 
substantial wage increases, the indus- 
try would certainly not have been 
able to effect such substantial price 
increases. Likewise, without such 
price increases, the union would not 
have been able to win such generous 
wage settlements. Nor would the in- 
dustry have been as likely to have 
raised prices or have needed to raise 
them to the extent it did. 


Harvard’s Professor John Dunlop 
explains the cycle in steel in just these 
terms.® He reasons that management’s 
central objective has been to pay for its 
growth in capacity and its moderniza- 
tion program chiefly out of retained 
profits. Because the industry is a 
victim of inflation, as well as a con- 
tributor to it, normal depreciation 
allowances are inadequate to its needs. 
To acquire enough profits to satisfy 
its goal, it has exploited the insensi- 
tivity of the demand for steel to price 
increases and has set prices higher 
and higher. The consequent high- 
profit margins served as successive 
juicy targets for the United Steel- 
workers in their pursuit of wage in- 


creases. Thus the game of leapfrog 


was kept going, with the consumer 
paying to suffer the spectacle. 

Wherein is this view of the wage- 
price or price-wage spiral in steel rele- 
vant to the propensity of the industry 
to countenance a long strike? Demon- 
strably better able to push up prices 
than to hold wages down in the post- 
war period, the steel industry in 1959 
gave the appearance of being in a 
position to regard a long strike as it 
might have regarded a two-headed 
With whatever price tag a long 
ended, the industry could not 
lose. Taking a long strike (in the 
name of at-long-last-confronting-ex- 
pensive-wage-demands with hard bar- 
gaining) had much support from the 
business community, including many 
of steel’s customers. Similarly, at 
least before the strike ran so long as 
to become a political liability, a long 
strike gave promise of appearing re- 
sponsive to the frequent exhortations 
from the White House for industrial 
support in the “battle against infla- 
tion.” If in the end (when the Congress 
reconvened in a punitive bill-writing 
mood) a substantial increase 
had to be granted to return the men 
to the mills, the industry could, in a 
tired but virtuous voice, say that it 
had tried, and then proceed to raise 
prices. 


coin. 
strike 


wage 


If the strike-ending package were 
modest, the price increase would not 
be needed. And either way, as previ- 
ously suggested, steel profits might 
not be reduced. 


Labor and a Long Strike 

The second generalization that the 
steel strike seems to call into ques- 
tion is to the effect that a strike, once 
launched, will itself compel prompt 
settlement—that the staying power of 





*Otto Eckstein and Gary Fromm, Steel 
and the Postwar Inflation (Study Paper No. 
2, Joint Economic Committee, November 6, 
1959), pp. 7, 14. 
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*“Policy Problems, Choices, and Proposals,” 


in The American Assembly, Wages, Prices, 
Profits and Productivity (1959), pp. 155-159. 
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the parties is less than that of the 
public. We already have found rea- 
son to question this assumption as far 
as management’s side of the bargain- 
ing table is concerned. Production 
lost during one third of a year ap- 
parently can be anticipated or made 
up for in the preceding and subse- 
quent thirds at higher levels of oper- 
ating capacity and, hence, perhaps at 
higher levels of over-all profitability. 
On the labor side, it can be said that 
our philosophy of free collective bar- 
gaining and its reliance upon strikes 
as the ultimate means of restoring 
peace when negotiations falter was 
conceived of and is rooted in a pro- 
letarian view of labor. It is a view 
that regards workers as totally and 
immediately dependent upon wage in- 
come for survival. 

There is some question as to how 
well this proletarian image squares 
with the steelworkers who went on 
strike in July, 1959. Average weekly 
earnings for hourly rated workers in 
basic stee} in 1959 was $122, exclusive 
of some costly fringe benefits. Also, 
just as a majority of American families 
now own their own homes, it is rea- 
sonable to suppose that home owner 
ship is widespread among the employees 
of the steel industry. And just as a 
variety of credit facilities and group 
insurance plans are commonly avail- 
able to families with income levels 
comparable to those prevailing in the 
steel industry, they likewise might be 


expected to have been available to 
Even the 


the families of steelworkers. 
A & P supermarkets encouraged the 
strikers to buy now and pay later. 


Moreover, it is reasonable to sup- 
pose that many a steelworker’s family 
income was and is supplemented by 
the earnings of working wives. In 
1959, working wives age 35 and over 
were about twice as numerous as those 
under 35. Nearly one out of three 
wives age 35 or over was in the work 
force last year. And there is reason 


984 


to surmise that an above-average pro- 
portion of steelworkers’ wives are in 
the older group. While one might 
not guess it from the record of wage 
increases in steel and other sectors of 
manufacturing, blue collar employ- 
ment has not risen much in the post- 
war period. Employment volume of 
production workers in basic steel in 
1947 was a little more than it was in 
the first months of 1959. As a 
consequence, the average age of steel- 
workers is two years above the aver- 


Six 


age age of the male labor force as a 
whole. In 1958 the average wage em-'! 
ployee in steel was 42 years of age. 
Hence steelworkers’ wives may like- 
wise be expected to be older than the 
average and therefore less likely to 
have preschool children to tend. 
Hence they are apt to be well repre- 
sented among the 35-years-and-over 
category which is characterized by a 
high incidence of employment. For 
these families, weekly 
earnings during nonstrike periods may 
well $200 a 
week. Perhaps this secondary income 
had something to do with the alleged 
boom in do-it-yourself hardware in 
the steel centers during the strike. 


steelworker 


be in excess of $175 or 


This is not to say that there were 
not many cases of severe hardship 
during the strike or that any steel 
families avoided substantial sacrifice. 
But neither does this establish much 
of an identity between the steelworker 
and the edge-of-survival, proletarian 
worker in whose image is based our 
faith in the assumption that the stay- 
ing power of the parties in strikes will 
be less than that of the public. The 
workers who do fit the image are not 
in the steel industry but in wood log- 
ging, fruit harvesting and other such 
work, and, now as before, are poorly 
In 
1959, average hourly earnings in steel 
($3.08) exceeded earnings in all man- 
In- 


paid and typically unorganized. 


ufacturing by 86 cents an hour. 
the rate for 
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unskilled employees in steel was only 
nine cents an hour below the level of 
average hourly earnings for all pro- 
duction workers in manufacturing. It 
is also relevant to point out that in 
1958, despite the recession and the 
consequent infrequency of overtime 
earnings, the median earnings of wage 
employees in steel exceeded the median 
families in that 


income of American 


year.’ 


Must Government's Role Increase? 


It is to be recalled that even though 
the United Steelworkers does not pay 
strike benefits, the strike ended, not 
because the staying power of either of 
the parties seemed on the verge of 
collapse, but because the Congress 
was about to reconvene. Vice Presi- 
dent Nixon in a letter to a Syracuse 
editor on January 21, 1960, ably 
described the importance of resuming 
work before the Congressmen did: 


“In my opinion, the result [of al- 
lowing the issue to go to the Congress 
unresolved] would not only have been 
a government-imposed settlement of 
this dispute but a real possibility of 
the enactment of permanent legisla- 
tion which would have provided for 
some form of government-imposed 
compulsory arbitration in all major 
labor disputes. I don’t need to tell 
you that government arbitration means 
government price fixing. Once we 
get into this vicious circle not only 
collective bargaining but the produc- 
tive private enterprise system, as we 
know it, is doomed.” 

To labor and management in steel, 
the letter only afforded a chance to 
read that which they had, no doubt, 
been warned of privately—not that 


they needed much warning. The fate 
of the economic elite under the equal- 
izing influence of direct public control 
need not be spelled out in any detail 
to the men in the steel industry. Dur- 
ing the price and wage control years 
of World War II, both steel wage in- 
creases and profit levels were notably 
undersized. 


Mr. Nixon’s letter 
that at a dinner in his home after the 
settlement, he told the representa- 
tives of the companies and of the 
union that “the people of the country 
will not tolerate another massive 
struggle of this type in the steel in- 
dustry.” This remains to be seen. 
Exclusive of the few-hour shutdown 
in 1955, five nation-wide steel strikes 
have been tolerated since World War 


also indicated 


II, averaging 55 days each. 

The steel union came through the 
last and the longest strike in recent 
steel history with a net worth of 
$26,440,807. It seem as if the 
disputants have the staying power 
again to make long strikes possible. 


does 


The companies, if not possessed of the 
incentive to engineer an occasional 
long strike, at least appear to lack it. 
The fear of flirting too boldly with 
the end of free collective bargaining 
and the beginning of direct govern- 
ment controls may have displaced 
economic hardship as the restorer of 
peace. But this makes for long strikes, 
not short ones. 

Much of the millions of tons of pro 
duction lost during the steel strikes 
would have been lost anyway through 
Per 


haps we should simply adjust our 


the underutilization of resources. 


ideas of how long a long strike is. In 
any event, the implications of an Af- 





* The steel data pertain to production em- 
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year, 97 
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fluent Society for collective bargaining contemporary patterns of collective 
have yet to be spelled out. But a_ bargaining and repairing the economic 
strong case is made by those who in- jmbalances which give rise to them 
sist that we cannot long enjoy our claims attention as a key problem of 
affluence if we allow Soviet industrial the 1960’s. It is doubtful that we 
output to exceed our own, and if we can progress toward ends consistent 
os to ae Payee and ates with our national purpose if these 
SEE Oe PE NE One PEVTY™ patterns should grow increasingly in- 
ridden nations achieve a self-sustain- my : ee 6 ee 
; ; consistent with them. This is a prob- 
ing rate of economic development. ee a 

. : lem area. that we are just beginning 
The moral case for helping those in eo di ache 

: > agnose, no less resolve. 

need is beyond dispute. Faced with ‘° GM870S¢, NO less * . 
this challenge, the task of redirecting [The End] 


MITCHELL SAYS 1960 TURNING POINT 
IN LABOR-MANAGEMENT RELATIONS 


“A future historian might well be able to make the case that in 
1960, the year following the longest and costliest steel strike in our 
history, labor and management agreements began moving strongly 
toward a recognition of the public interest as exemplified in agree- 
ments in the railroad industry, the meat packing industry, the western 
longshore industry, the clothing industry and others.” 

Secretary of Labor James P. Mitchell told the Eastern Division 
of the Brotherhood of Locomotive Engineers, meeting in Pittsburgh, 
Pennsylvania: 

“‘Our labor problems are too big, too important, and affect too 
many people. . . . They are too serious to be carried into the White 
House by the back stairs. ’ We are all beginning to realize— 
workers, managers, government officials and the general public—that 
the solution to an industrial problem worked out by the men who live 
with the problem is apt to be far more reasonable and far more com- 
manding of attention and respect than a solution imposed upon them 
from the outside. 

“A good, I think the best, example of this is the recent agreement 
in the railroad industry. There were a lot of voices raised in recent 
years, cries of intervention and forceful settlement, that amounted to 
intimidation of industry, to a swinging of the government club around 
the heads of the people wrestling with very complex and difficult 
issues. Fortunately, such cries set off no fire alarms in our society. 

“For some 18 months, the leaders of the industry on both sides 
discussed with me the possibilities of finding some way to address the 
industry to its pressing problems without violating past relationships, 
without bringing economic harm to the individual, and without impair- 
ing the difficult competitive posture of the industry itself. The 
15-member Presidential Commission recently announced is the answer 
they arrived at, and agreed to.” 
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Management Prerogatives 
and the Work-Rules Controversy 


By WALLACE B. NELSON 





The steel strike of a year ago and the more recent Pennsylvania Rail- 
road strike have focused attention on the questionable practices of work 
rules. Granting that there are isolated instances of unjustified work 
rules, the author contends that there must be a statutory requirement to 
bargain, and that the scope of collective bargaining must not be so nar- 
rowly construed as to rule out effective union protest on vital matters 
of employee interest. Mr. Nelson is a professor of economics at Kansas 
State University of Agriculture and Applied Science, Manhattan, Kansas. 





ANAGEMENT COMPLAINTS of union make-work rules, 

featherbedding practices and general interferences with man- 
agement’s right to run an efficient organization are not new. Recently 
these complaints have run a close second only to complaints that 
unions must assume the primary responsibility for inflation. Everyone 
is familiar with what Ross referred to ten years ago as the, even then, 
somewhat jaded “Chamber of Horrors,” which included “The Un- 
wanted Spray Gun,” “The Third Man in the Diesel Cab,” “Ten Bricks 
in the Hod,” “The Uninvited Stagehand” and “The Twice Threaded 
Pipe.” * Recently the steel industry has sought, with indifferent suc- 
cess, to add some new exhibits to this display. These might be termed 
the “Well-Tended Furnace” and the “Impatient Bus Rider.” The 
industry has succeeded principally in solidifying rank-and-file support 
of the union and provoking the Steelworkers Union itself into filing 
charges with the Federal Trade Commission alleging “false and fraud- 
ulent advertising.” ? 

The “make-work” charges were directed toward enlistment of 
public support for the industry’s demand that it be given the right 
to unilaterally “change or eliminate all local working conditions then in 
effect.””* The steel strike has, of course, been settled, with the union 
the clear victor on both the wages and work-rules issues. But both 





*Arthur M. Ross, “Collective Bargaining and Common Sense,” Lasor Law 
JOURNAL, June, 1951, p. 438. 

*“Steel Union to Complain to FTC on Industry Ads,” AFL-CIO News, 
January 2, 1960. 
* Fortune, December, 1959, p. 218. This demand was subsequently modi- 
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issues are still very much alive, and 
the latter is already threatening to 
provoke an impasse in negotiations 
and precipitate a major strike on the 
nation’s railroads.* 


Almost everyone is in general agree- 
ment with management’s contention 
that if it is to operate efficiently, it 
must have the authority to act de- 
cisively. A free-enterprise, competi- 
tive economy is, by its very nature, 
dynamic and unstable. Even at the 
national level, this dynamism is re- 
flected in kaleidoscopic changes in the 
level and composition of national in- 
come, national output and employ- 
ment. The relatively long period of 
sustained high-level prosperity since 
the end of World War II has been 
interrupted three times by important, 
if relatively moderate, recessions. But 
the national income statistics, for all 
the instability they reflect, can por- 
tray a grossly deceptive pattern of 
relative calm. The rolling surface of 
the national economy may, and often 
does, cover a riptide of interindustry, 
interfirm competition. Survival under 
these conditions, to say nothing of 
growth and expansion, often requires 
that the businessman possess and be 
permitted to exercise a substantial 
measure of authority.® 


In the light of these facts, why is it 
that certain unions are apparently 
abie to infringe management's 
right to make the decisions which the 


on 


management regards as essential to 
the survival, growth and expansion of 
the firm? 
doubtedly would, that workers must 
have the right to organize and bar- 
gain collectively, is it not possible to 
limit either union power or the area 


If we concede, as most un- 


of bargaining so as to prevent at least 
the more glaring forms of make- 
work rules and featherbedding? It 
is the purpose of this paper to attempt 
to answer this question, by exploring 
the nature of management’s right to 
manage and the employee’s right to 
organize and baryain collectively, as 
these rights have developed over the 
past 100 years in the United States. 
Clearly the problem of make-work 
rules and featherbedding is occasioned 
by the collision of management’s right 
to manage with the employee's right 
to organize and bargain collectively, 
with management coming off second 
Crucial to this whole question 
“1n 


best. 
is the statutory duty to bargain 
good faith” over “wages, hours, and 
other conditions of employment.” 
Where did this obligation originate? 
Is it justified? Should it be modified 
in such a way as to permit the partial 
or complete reassertion of the histor- 
ical right of management to manage? 


Management and Union Rights: 
Historical Perspective 

All rights, except in the abstract, 
derive essentially from two sources: 
the law and private power. One may, 
of course, and usually does, bulwark 
the other. But it is possible to have 
a legal “right” nullified by the exer- 
cise of private power. This can (and 


does) occur in a free society as well 


as in a controlled one, though less 
frequently and with infinitely better 
prospects for appeal. A case in point 
in the United States during the period 
from 1850 to 1937 was the right of 
employees to organize and bargain 
collectively. From 1842 and the case 
of Commonwealth v. Hunt,® practically 





*“Rail Strike Cloud Lingers,” Christian 
Science Monitor, February 13, 1960. 

5 Often, too, particularly during periods of 
sustained prosperity, it may be possible for 
a management simply to drift. The claim 
has been made, for example, that certain 
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every court in the United States was 
willing to concede the right of em- 
ployees to organize and bargain col- 
lectively. The exercise of this right 
was effectively denied, however, and 
on a substantial scale, by employers.’ 

Management’s legal right to man- 
age derives essentially from the insti- 
tution of private property and benefits 
from the reverence which this institu- 
tion is traditionally accorded in the 
United States. Afforded the full pro- 
tection of the law, as well as the sanction 
of societal mores, property accumula- 
tions are per se power or, at least, a 


major source of power: wealth. 


Employee rights, on the other hand, 
are principally of a democratic, civil- 
rights origin. For the most part “‘per- 
sonal rights,” they were protected 
neither by the defensive shield of law 
nor the offensive power of wealth. In 
a contest of strength, property rights 
consistently emerged victorious. 

Until at least the 1920's, the busi- 
nessman’s power and right over wages, 
hours and working conditions was 
virtually absolute and only occasion- 
ally successfully challenged. The 
apex of this power was perhaps reached 
in 1917, and formally expressed by 
the Supreme Court in the famous 
Hitchman case.* Here, the Court de- 
clared the “yellow-dog contract” a 
“contract at law that would be pro- 
tected in the federal courts.” * Given 
the unequal bargaining power 
tween the employer and his unorgan- 
ized employees, so clearly apparent 
to Holmes and Brandeis, but appar- 


be- 





"The private power through which this 
denial was effected was, of course, impor- 
tantly bulwarked by court injunctions—for 
the most part “judge made” law. But this 
law, and the judges who made it, can be 
largely explained in terms of the possession 
and exercise by employers of political power. 

*Hitchman Coal and Coke Company v 
Mitchell, 245 U. S. 229 (1917). 

*H. A. Millis and R. E. Montgomery, 
Organized Labor (New York, McGraw-Hill 
Book Company, 1945), Vol. 3, p. 516. 
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ently not to the Court majority, this put 
the stamp of court approval on man- 
agement rights. It also provided the 
clear and unequivocal rationale for 
the final break with the Gomper’s dic- 
tum that labor should stay out of 
politics. There was only one place to 
appeal the Court ruling—the legisla- 
tive arena of national politics. 


In 1932, labor’s toiling in the politi- 
cal vineyards bore fruit. The federal 
courts were directed, in effect, to stop 
interfering in favor of the employer 
in the contest between employers and 
employees over the right to organize 
and bargain collectively.”° It was now 
a contest of strength, in which raw 
power the element. 
While management could no longer 
invoke the authority of the federal 
courts to enforce that 
employees not form or belong to a 


was decisive 


its insistence 


labor organization, it could and did 
continue to invoke the private sanc- 
tions of discharge, discrimination and 
(not infrequently) physical violence. 
Unions were likewise free to employ 
the powerful sanctions of strike, boy 
cott and picket line with remarkable 
impunity."* 


What the outcome of this 
strained conflict between management 
and labor over their respective “rights” 
“allowable 
been 


unre- 


would have been, had the 


area of economic conflict” not 
narrowed, is an open question. Indus- 
trial relations for much of this earlier 
period, at least in certain parts of the 
country, already literally bordered on 
civil war. The great depression and 
" Norris-LaGuardia Act, Act of March 23, 
1932, Ch. 90 (72d Cong., Ist Sess.), 47 Stat 
70, 29 USC. 

"See, for example, Senn v. Tile Layers, 
1 LC ¥ 17,023, 301 U. S. 468 (1937); New 
Negro Alliance v. Sanitary Grocery Company, 
Inc., 1 LC ¥ 17,030, 303 U. S. 552 (1938); 
and U. S. v. Hutcheson, 3 LC $51,110, 312 
U.S. 219 (1941). 





a new administration combined to 
produce an unprecedented federal law 
—the Wagner Act—to restrict this 
conflict... Alleging that “[t]he denial 
by employers of the right of employees 
to organize . [led] to strikes and 
other forms of industrial strife or un- 
rest,” and unnecessarily burdened or 
obstructed commerce, the new law de- 
clared it to be public policy that em- 
ployees have the right to organize and 
bargain collectively, through repre- 
sentatives of their own choosing, 
about “rates of pay, wages, hours of 
employment, or other conditions of 
employment.” ** It was the Wagner 
Act, substantially unchanged by sub- 
sequent legislation, which has put the 
hitherto abstract right of employees 
to organize and bargain collectively 
on at least an equal footing with man- 
agement’s right to manage, and has 
given rise to the present conflict be- 
tween them. 


Management and Union Rights 
in Wagner Act Era: Two Views 


Clearly, if employees through their 


unions have an effective “right” 
(grounded in the law, or in private 
power, or both) to bargain with em- 
ployers over “wages, hours, and other 
conditions of employment,” then man- 
agement’s right to act in these areas 
is in some measure restricted. 

There are, at the extremes, two 
views of management (union) rights 
in the post Wagner Act era.** These 
views may be accurately labeled as a 


management and a labor view. Few 


nonpartisan experts or practitioners 
in this field would accept either with- 
out qualification,’ but they expose 
strongly held convictions, define the 
area of conflict and suggest the public 
policy issues involved. 

The management view starts from 
the premise that, before a collective 
bargaining contract is signed, man- 
agement prerogatives (except those 
proscribed by law) are unlimited and 
absolute. In the vital area of “wages, 
hours, and other conditions of em- 
ployment,” as elsewhere, management 
is supreme—it commands prompt and 
unquestioning obedience, and there is 
no appeal. 

When a union appears on the scene, 
it endeavors to bargain with manage- 
ment about certain matters hitherto 
decided solely by management. If 
agreement is reached, and this agree- 
ment is reflected in the collective bar- 
gaining contract, then these matters 
are at least for the contract period 
jointly determined, and hence no 
longer within the scope of manage- 
ment’s unrestricted prerogatives. For 
example, if it is agreed that certain 
categories of employees will be paid 
a certain hourly rate, this rate is fixed 
for the contract period. Management 
may not, as it could in the absence of 
a contract, unilaterally either increase 
or decrease this rate. Such action re- 
quires the consent of the union. By 
the same token, any and all other 
arrangements mutually agreed to be- 
come similarly binding, and similarly 
further restrict the scope of manage- 
ment prerogative. 





® National Labor Relations Act, P. L. 198, 
(74th Cong., 1935). 

* NLRA Sec. 9(a). 

*A most lucid, definitive 
these views is to be found in two papers 
which are a part of the Proceedings of the 
Ninth Annual Meeting, National Academy of 
Arbitrators (Washington, Bureau of Na- 
tional Affairs, Inc., 1956), by James C. 
Phelps and Arthur J. Goldberg. For a 
most provocative view between 


midway 
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statement of 


these extremes, see the paper by Douglas 
V. Brown, “Management Rights and the 
Collective Agreement,” Proceedings of the 
First Annual Industrial Relations Research 
Association (Cleveland, December 29-30, 
1949), pp. 145-155. 

*See, for example, the 
Pheips’ and Goldberg’s papers by Wolff 
and Chamberlain, work cited at footnote 14, 
at pp. 129 and following. 


discussion of 
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One must, then, look to the con- 
tract to determine the extent of intru- 
sion by the union into the hitherto 
sacrosanct area of unlimited manage- 
ment prerogative. Finally, and most 
importantly, if the contract is silent 
with respect to any given manage- 
ment right, then that right remains in 
the sole and exclusive possession of 
management. This is the “residual 
rights” theory in its most extreme 
form and is accepted in one form or 
another by most management parti- 
sans, by a large proportion and prob- 
ably a majority of arbitrators *® and 
by the courts.”" 

The union view, on the other hand, 
denies any management “backlog of 
rights and powers,” or at least any 
such rights which are superior to 
labor’s “inherent rights.”** This 
view, too, would look to the contract 
determination of management 
rights. But in this view, management 
rights must be spelled out. -If they 
are not spelled out in the contract, 


To quote from a 
19 


for a 


they do not exist. 
labor expression of this view: 

“The written document 
represent labor’s imposition on man- 
agement’s reserved rights; rather it 
represents the basis on which both 


does not 


parties agree to go forward. In exam- 


ining the meaning of an agreement, it 
is proper to inquire about the condi- 
tions under which the bargain took 
place with a presumption that the 


normal practices which did exist are 
expected to continue except as the 
would require or justify 
conditions 


agreement 
alteration and except as 
make such circumstances no longer 
feasible or appropriate. Both parties 
have rights to stability and protection 
from unbargained changes in wages, 
hours, and working conditions.” (Ital- 
ics supplied. ) 


The rationale for this point of view 
is principally that both parties had 
rights prior to the execution of a col- 
lective bargaining agreement. Labor, 
it is argued, “always had many inher- 
ent rights, such as the right to strike 

., the right to organize ., the 
right to a fair share of the company’s 
., the right to safe, health- 


income 
ful working conditions <p 
That these rights were often denied 
labor, it is argued, is beside the point. 
The rights still existed, and were and 
are fully as important to employees 
as the rights of management are to 
management. 


There would seem to be little ques- 
tion, and probably few would deny, 
that both these sets of rights—man- 
are impor- 
tant and from both 
parties and from society." The difh- 
culty is in reconciling these equally 
deserving rights when they conflict. 


agement and employee 


deserve respect 


We have, then, two legitimate and 
deserving sets of “rights” contending 





"Walter L. Daykin, Arbitrators’ Deter- 
mination of Management's Right to Manage 
(Research No. 6, Bureau of Labor 
and Management, State University of Iowa, 
Iowa City, lowa, 1954). 

* George W. Torrance, Management's Right 
to Manage (Washington, D. C., Bureau of 
National Affairs, Inc., 1959), p. 19. 

* Arthur J. Goldberg, “Management Rights 
Arbitration Process: A Labor 
work cited at footnote 14, at 


Series 


and the 
View,” in 
p. 119, 

* Cited at footnote 14, at p. 120. 

*” Cited at footnote 14, at p. 119, 

*The rationale underlying these respec- 
fairly well understood, has 


tive rights is 
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been adequately detailed elsewhere and, in 
any event, is outside the scope of the present 
Briefly, the management rights 
presumption that efficiency 1s 

permitting the 
and 


paper. 
rests on the 
exercise of 
management discretion, that 
benefits from this efficiency by having avail- 


promoted by 
society 


able to it an increasing quantity and quality 
of goods and services at reasonable prices. 

The union rights are based on the pre- 
sumption that efficiency, while important, 
is not and should not be the sole considera 
tion. Workers are interested in higher wages 
(even if this means higher unit j 
production), in safe, healthful workiig con- 
ditions and in being justly and fairly treated 
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for recognition, if not supremacy. On 
the one hand are the rights of man- 
agement to make such decisions and 
to see that they are accepted and 
carried out, as seem necessary to the 
efficient and successful operation of 
the business enterprise. Unions, on 
the other hand, have the legal (statu- 
tory) right to bargain with manage- 
ment about such of these decisions as 
fall within the scope of “wages, hours, 
and other conditions of employment,” 
and a private (nonstatutory) right to 
bargain about anything else which 
they consider important to their mem- 
bers and about which they can per- 
suade management to bargain.** The 
duty to bargain collectively is now a 
statutory obligation, grounded in both 
the Wagner Act and the Taft-Hartley 
Act. 


Nature and Scope 
of Duty to Bargain Collectively 


The National Labor Relations Act 
of 1935 is designed to encourage “prac- 
tices fundamental to a friendly adjust- 
ment of industrial disputes arising 
out of differences as to wages, hours, 
or other working conditions,” and to 
do so “by restoring equality of bar- 
gaining power between employer and 
employees.” The assumption is that 
if the two parties to the dispute are 
put on a relatively equal plane and 
then left alone, they will arrive at a 
mutually satisfactory solution of their 
differences, and that this solution will 
—by virtue of its having been mutu- 


ally agreed upon—be a more satisfac- 


tory and enduring one than any that 
could be imposed on the parties from 


2 


outside.** There is implicit in this 
assumption the further assumption 
that reason and logic will play a key 
role, alongside power. It is obviously 
impossible to create by legislation a 
perfectly balanced power situation in 
every employer-union _ relationship. 
Fortunately, this is not necessary. All 
that is necessary is that (a) the power 
not be completely one-sided (so that 
one party may with impunity dictate 
to the other) and (b) both parties be 
willing to (1) concede the survival 
needs of the other and (2) employ 
reason and logic in the resolution of 
the inevitable differences that arise. 


The legal frame of reference within 
which the parties must operate is 
defined by the requirement that there 
must be genuine “collective bargain- 
ing” over “wages, hours, and other 
conditions of employment.” ** Even 
before the enactment of the Wagner 
Act in 1935, this requirement to “bar- 
gain collectively” was explicit: The 
old NLRB held, in the Houde Engi- 
neering Corporation case,” that to bar- 
collectively meant that the 


gain 
“negotiate in good 


employer must 
faith with his employees’ representa- 
tives; match their proposals, if 
unacceptable, with counterproposals ; 
and make every reasonable effort to 
reach an agreement.” Senator Wag- 
ner, describing the bill which bears 
his name as imposing the duty to 
bargain in good faith, cited the Houde 
Engineering Corporation case.*° The 
Senate committee, after observing 
that the bill did not “compel the mak- 
permit 
(the) 


ing of agreements or 


governmental supervision of 





“Except, of course, such matter as are 
proscribed by law. The closed shop, for 
example, is prohibited and hence removed 
from the (legal) scope of collective bar- 
gaining. 

* And equally, more satisfactory and en- 
during (and hence more conducive to indus- 
trial peace) than one imposed by one party 
on the other via superior strength. 
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* This requirement is created by reading 
together Secs. 8(5) and 9(a) of the original 
NLRA. 

* 1 NLRB (old) 35 (1934), cited in NLRB 
v. National Insurance Company, 21 LC 
{ 66,980, 343 U. S. 395 (1952). 

* Hearings Before the Senate Committee on 
Education and Labor on S. 1958 (74th Cong., 
Ist Sess.), p. 43 (1935). 
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terms” of such agreements, went on 
to explain about Section 8(5):** 


“ . . after deliberation, the com- 
mittee has concluded that this fifth 
unfair labor practice should be in- 
serted in the bill. It seems clear that 
a guarantee of the right of employees 
to bargain collectively through repre- 
sentatives of their own choosing is a 
mere delusion if it is not accompanied 
by the correlative duty on the part of 
the other party to recognize such 
representatives as they have been des- 
ignated (whether as individuals or 
labor organizations) and to negotiate 
with them in a bona fide effort to 
arrive at a collective agreement.” 


This requirement to 
“good faith’ was not explicit in the 
original NLRA, but was read into the 
act by the NLRB and the courts.* 
Without such a requirement, enforced 
by the NLRB and the courts, many 
(if not most) employers would simply 
have ignored their employees’ requests 
for negotiation. That a good many 
did so, and still do, is evidenced by the 


bargain in 


unfair labor practice cases coming 
before the Board under Section 8(5) 
of the old NLRA and Section &(a)(5) 
of the amended (Taft-Hartley) act. 
In the 1930’s, many unions were unable 
to effectively object to such employer 
actions. If the Board and the courts 
had not insisted that employers bar- 


gain in good faith, the public policy 
declaration of the act (that workers 
shall have “full freedom of association, 
self-organization, and designation of 
representatives of their own choosing, 
for the purposes of negotiating the 
terms and conditions of their employ- 
have been largely 


ment’) would 


meaningless.’ 


As it was, employers were ordered 
to bargain in good faith in cases where 
they simply refused to do so, and 
acknowledged this refusal,®° or re- 
fused to attend a prearranged confer- 
ence,” meet with the 
union after several promises to do 
so,*? or repeatedly postponed sched- 
uled meetings, that the 
meetings be held 2,500 miles away 
from the plant ** or delegated the re- 
sponsibility for collective bargaining 
to management representatives with- 
out delegating them the authority to 


or refused to 


or insisted 


negotiate an agreement. 


This requirement to bargain in good 
faith has never required nor implied 
the necessity for etther concession or 
agreement.*® This point was decisively 
made by the Supreme Court in 1937, 


as follows: t 


“The Act does not compel agree- 
ments between employers and em- 
not compel any 


It does not pre- 


ployees. It does 


agreement whatever. 





7S. Rept. 753 (74th Cong., Ist Sess.), p. 
12 (1935). Sec. 8(5) (the fifth unfair labor 
practice of the NLRA) follows: 
“It shall be an unfair labor practice for an 
employer to refuse to bargain collectively 


reads as 


with the representatives of his employees 


** NLRB v. Highland Park Manufacturing 
Company, 2 LC § 18,581 (CA-4, 1940). 

* As these same declarations, in the NIRA 
and the Norris-LaGuardia Act (both lack- 
ing enforcement “teeth’”), tended to be, It 
was Samuel Gomper’s opinion that unions 
could hold their own with employers, with- 
out the benefit of any assistance from the 
The would seem to 


suggest otherwise. 


government. record 


Work-Rules Controversy 


"NLRB v. American Rolbal Corporation 
8 LC 762,121 (CA-2, 1944): NLRB 7 
Hoppes Manufacturing Company, 15 LC 
{ 64.847 (CA-6, 1948) 

"Taylor Trunk Company, 6 NLRB 32 
(1938); Clarksburg Publishing Company 7 
NLRB, 4 LC $60,559 (CA-4, 1941). 

* Young Engineering Company, 57 
1221 (1944). 

" Boise Implement Company, 106 
677 (1953). 

* Westinghouse Pacific ( 
pany, 88 NLRB 145 (1950). 
* Logan Printing Company, 115 
1111 (1956); Athens Manufacturing 

pany, 69 NLRB 605 (1946). 


"See, for example, report cited at 


NLRB 
NLRB 
oast Brake Com- 


NLRB 
Com- 
foot- 
note 27. 
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vent the employer ‘from refusing to 
make a collective contract and hiring 
individuals on whatever terms’ the 
employer ‘may by unilateral action 
determine.’ ” *? 

The employer must, however, bar- 
gain in good faith with the repre- 
sentatives of his employees about 
“wages, hours, and other conditions 
This meant, under 
the original act, an obligation ‘to 
enter into discussion with an open 
and fair mind, and a sincere purpose 
to find a basis of agreement touching 
hours and conditions of 


of employment.” 


wages and 


labor, and if found to embody it in a 
contract as specific as possible, which 
shall stand as a mutual guaranty of 
conduct, and as a guide for the ad- 


justment of grievances.” * 


Over the period from 1937 to 1947, 
when the act was amended, there were 
complaints that the NLRB was at- 
tempting to force employers into 
concessions and agreements. This com- 
plaint was voiced in Congress by the 
suggestion that the Board “has gone 
very far, in the guise of determining 
whether or not employers had _ bar- 
gained in good faith, in setting itself 
up as the judge of what concessions 
an employer must make and of the 
proposals and counterproposals that 
he may or may not make.” *° 

The United States Court of Appeals, 
Fifth Circuit, agreed. Reviewing (and 
reversing) a NLRB order denying an 
employer the right to insist to the point 


of impasse on a strong “management 
rights” clause, the court observed that : *° 

“Before the enactment of the Na- 
tional Labor Relations Act, as amended, 
there was some understandable 
confusion as to what ‘collective bar- 
gaining’ required of employers. This 
was due to the persistence of the 
Board in asserting and pressing its 
view that the use in the National 
Labor Relations Act of the words 
‘collective bargaining’ meant that the 
employer had to agree to terms pro- 
posed by the union, if in the opinion 
of the Board those terms were reason- 
able, and that a failure to agree to such 
terms was a basis for a finding that the 
employer was not bargaining in good 
faith.” (Italics supplied.) 


The Hartley bill, passed by the 
House, eliminated the good-faith test 
and expressly provided that the duty 
to bargain collectively did not require 
submission of counterproposals.** This 
change was not accepted, however, 
and the Taft-Hartley Act as finally 
passed retained the good-faith test of 
bargaining. The meaning of this ob- 
ligation to bargain in good faith was 
not spelled out in the Wagner Act, 
but was made explicit by the Taft- 
Hartley amendments. Section 8(d) 
provides that: ** 


“For the purposes of this section, 
to bargain collectively is the perform- 
ance of the mutual obligation of the 
employer and the representative of 
the employees to meet at reasonable 





* NLRB v. Jones & Laughlin Steel Corpo 
ration, 1 LC $17,017, 301 U. S. 1 (1937). 
See also Globe Cotton Mills v. NLRB, 1 LC 
{18,327 (CA-5, 1939), in which the court 
declares: “The only compulsion to agree- 
ment is the possibility of strike by dissatis- 
fied employees on the one side, or inability 
to continue business and afford any em- 
ployment at all on the other.” This is what 
makes it essential that the parties be on a 
relatively equal plane; otherwise the more 
powerful will be encouraged to attempt to 
dictate to the weaker. 
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* Globe Cotton Mills v. NLRB, cited at 
footnote 37. 

"H. Rept. 245 (80th Cong., Ist Sess.), 
p. 19 (1947). Cited in NLRB v: American Na- 
tional Insurance Company, cited at footnote 25. 

*” American National Insurance Company v 
NLRB, 19 LC { 66,188, 187 F. 2d 307 (CA-5, 
1951). 

"H. R. 3020 (80th Cong., Ist Sess.), 
Sec. 2(11) (1947). Cited in NLRB v, Amer- 
ican National Insurance Company, cited at 
footnote 25. 
“Labor Management Relations 
1947, P. L. 101 (80th Cong.). 
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While the phantasmagoria of a 
world operated by push buttons 
need not be taken seriously, there 
is ever-growing, sober evidence to 
support the thesis that machines 
are demonstrating their ability to 
handle a wide range of human de- 
cisions. Indeed, there is reason to 
believe that the time is soon ap- 
proaching when abstraction, plan- 
ning, and learning processes will 
be so effectively carried out by 
computers that it will be a social 
and not an economic matter as to 
whether they should be performed 
by man at all.—lda Russakoft Hoos, 
in the July-August, 1960 issue of the 
Harvard Business Review. 





times and confer in good faith with 
respect to wages, hours, and other 
terms and conditions of employment, 
or the negotiation of an agreement, 
or any question arising thereunder, 
and the execution of a written con- 
tract incorporating any agreement 
reached if requested by either party, 
but such obligation does not compel 
either party to agree to a proposal or 
require the making of a concession 


The “good faith” requirement of 
the Wagner Act (and subsequently the 
Taft-Hartley Act) was thus relatively 
clear-cut. It meant that there must 
be a recognition by the employer of 
the certified representatives of his 
employees, a willingness to meet with 
these representatives ‘at reasonable 
times and places and a genuine attempt 
to reach agreement on “wages, hours, 
and other conditions of employment.” 
Such an agreement, if any, had to be 
reduced to writing upon the request 
of either party. The questions of fact 





“Statement of Management Members of 
Committee II, November 29, 1947, The 
President’s National Labor-Management 
Conference, November 5-30, 1945, pp. 56-59. 

“Statement of Labor Members of Com- 
mittee II, November 28, 1948, work cited at 
footnote 43, pp. 60-62. 
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requirements 
were, of course, for initial 
NLRB determination if con- 
tested, subsequent court review. 


these 
matters 
and, 


involved in all 


The matter of what is subject to 
bargaining under the phrase “other 
conditions of employment” is much 
less clear-cut. And it is under this 
heading that most of the controversy 
with respect to featherbedding and 
make-work Most 
management is resigned, if not will- 
ing, to bargaining collectively over 
wages and hours. But they would 
like to stake out a broad range of man- 
agement outside this 
wages and hours area as “exclusive 
Py Labor 


rules originate. 


prerogative 

management territory.’ is 
not, however, willing to mark out any 
area and have it labeled “management 
to infringed 
is that the 
inter- 


prerogatives not be 
upon.” *“* And it 
NLRB and the courts 
preted and are interpreting the phrase 
“other of employment” 
much more broadly than most man- 


clear 
have 


conditions 


agement would prefer. 

The editors of the LaBor Law Jour- 
NAL in 1949 observed that “the broad 
terms ‘rates of pay, wages, hours of 
employment, or other conditions of 


? 45 “most inclusive,” 


are 
time encompassing 
such 


employment’ ’ 
already at that 
“beside the ordinary subjects... 

matters as discharges, bonuses, 
seniority, insurance and 
’46 They go on to express the 


pension 
plans.’ 
opinion that: 
view is that the act requires bargain- 
ing only on matters essentially a part 
of employer-employee relations; that 
it does not require bargaining on those 


other matters which fall essentially 


“the most persuasive 


into the categories of enterprise activ- 


““Management Prerogatives and Collec 
LABOR LAW JOURNAL, Oc- 
The 


tive Bargaining,” 
tober, 1949, p. 
are not defined 

“ Cited at footnote 45. 
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ity or business judgment and only 
incidentally affect working conditions 
(such as choice of product, location 
of plant, price policies, advertising, 


etc.) 


The difficulty, of course, is in decid- 
ing which matters are “essentially a 
part of employer-employee relations,” 
and which “only incidentally affect 
working conditions.” The trial ex- 
aminer in the Allis-Chalmers ad 
makes this point succinctly, and fo- 
cuses attention again on the uncertain 
meaning of the key phrase “other con- 
ditions of employment” : 


case 


“Despite almost 2 decades of ju- 
dicial interpretation and substantial 
Congressional amendment of the orig- 
inal Act, the of bargaining 
rights and obligations has not yet 
been so clearly delineated that one can 
say with certainty what solution will 
ultimately become settled law. 

The phrase ‘conditions of employment,’ 
for example, has not yet acquired pre- 
cise definition. Similarly imprecise is 
the line between what is basic statu- 
tory policy—which must prevail—and 
what is merely a statutory privilege 
which may be subordinated.” 


scope 


Restrict Union Power or Limit 
Scope of Collective Bargaining? 
From this somewhat attenuated ac- 
count of the nature and scope of the 
duty to bargain collectively, it is clear 


that a wide range of issues (formerly 
subject entirely to management dis- 
cretion) are now bargainable. This 
means that the parties are obligated 
by law to meet, to discuss and to 
endeavor sincerely to reach a mutu- 
ally satisfactory agreement on such of 
these issues as either party wishes to 
raise. But again, there is no compul- 
sion to agree.*® 


Each side will endeavor to advance 
its views by what it regards as appro- 
priate oratory, employing, for ex- 
ample, flattery, cajolery, ridicule, logic, 
statistics, bluff, bluster, table pounding 
and threats. In the overwhelming 
majority of the several thousand col- 
lective bargaining agreements which 
come up for renewal each year, these 
other nonforceful tactics have 

sufficient; an agreement was 
reached.*® But if 
reached, then the union is free to 
strike and the employer is free to 
continue operations with nonunion 
men, if he can find them. If he cannot, 
then the contest becomes one of rela- 
tive staying power. When (and if) 
the cost of agreement drops below the 
cost of continued resistance for either 
party, then agreement is reached.*° 


and 
been 


agreement is not 


What has occasioned, under these 
rules of the game, those agreements 
which permit (or require) work to 
be performed which the employer.does 
not want, does not need, and which 


may in fact be useless? ** The answer, 





* Allis-Chalmers Manufacturing Company v 
NLRB, 25 LC 9 68,405 (CA-7, 1954). 

“Matters relating to “wages, hours, and 
other conditions of employment” are sub- 
jects of “compulsory” bargaining, that is, 
both parties must bargain about these issues, 
and a refusal to do so will sustain an unfair 
labor practice charge. Matters other than 
these are termed “permissive,” and the par- 
ties may bargain about these, but are not 
required to. NLRB v. Borg-Warner Corpo 
ration, 34 LC ¥ 71,492, 356 U. S. 342 (1958). 

“For an excellent impressionistic picture 
of the highly personal nature of a collective 
bargaining session, see Neil Chamberlain, 
“The Agreement Conference,” 
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Collective 


Bargaining (New York, McGraw-Hill Book 
Company, 1951). 

” Neil Chamberlain, “Bargaining Power,” 
Labor (New York, McGraw-Hill Book 
Company, 1958), esp. pp. 97-104 

” The typographical workers requirement 
that “bogus” type be set to duplicate adver- 
tising matter received in matrix form, pre f- 
read, corrected and then thrown away, is a 
case in point. So is the musician’s require- 
ment of a standby orchestra. Both these 
practices have been challenged, unsuccess- 
fully, in the courts; the first in American 
Newspaper Publishers Association v. NLRB, 
LC § 67,436, 345 U. S. 100 (1953); and 
’. S. v. American Federation 
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of course, is union Unions 
with sufficient power to compel em- 
ployers to consider employee rights 
along with efficiency, may use that 
power to impose on employers un- 
economical and occasionally even rid- 


power. 


iculous requirements, especially “other 
and conditions of employ- 
But this should come as no 


terms 
ment.” *? 
great surprise, and we should not be 
too hasty in condemning this action, 
and especially in moving to curb the 
power which makes it possible. 


An analogous, but more one-sided 
situation with the effective 
power largely on the management 
side, for 100 years prior to 1935. Dur- 
ing this period, management hired, 
fired, promoted, demoted, assigned 
and disciplined its work force without 


existed, 


interference, and in many cases with- 
out much regard to even elementary 
standards of fair play and justice. A 
Carnegie ironmaster described his 
rule-of-thumb labor policy simply but 
adequately: “If a workman sticks up 
his head, hit it.” °* If such a policy 
was not typical during this era of 
unrestricted management prerogative, 
unusual. And even when 


were philosophically in- 


it was not 
employers 


clined to a more enlightened view, as 


many were, their primary concern was 
often (understandably and even neces- 
sarily) with costs. The 12-hour shift 
in steel, the notorious 24-hour 
swing-shift on weekends, not 
abolished until well after the turn of 
the century, largely on the grounds 
that to do so would be exhorbitantly 
expensive.”* Finally, and perhaps most 
importantly, an “enlightened” view in 
this era was almost always a paternal- 
In the absence of an effec- 


with 
was 


istic one.®® 
tive union, paternalism of one variety or 
znother is virtually inevitable. Even if 
every employer were genuinely con- 
cerned with the welfare of his em 
ployees and sincerely attempted to 
consider that welfare in every decision 
he made, there would still be a need 
for unions. Such a decision would, 
after all, be the employer’s; it would 
reflect the employer’s conception of 
what was best for his employees. 
They are entitled, if they 
decide this for themselves. Their union 
enables them to do so. Even if unions 
contributed nothing in the 
economic benefits beyond what the 
worker could count on in their absence, 
they would still be more than justified. 
They give.the worker a voice in deter- 
mining the conditions under which 


wish, to 


wav of 


he spends a third of his life. 





(Footnote 51 continued) 


of Musicians, 6 LC § 61,274, 47 F. Supp. 304 
(DC Ill, 1942). For an excellent discussion 
of this problem, see Milton Edelman and 
Irving Kovarsky, “Featherbedding: Law 
and Arbitration,” LABor LAw JOURNAL, 
April, 1959, p. 233. 

* Wages and hours, for a variety of rea- 
subject to much interfirm 
“other conditions of employ- 


sons, are less 
variation than 
ment.” There are numerous possible justifi- 
cations for accidental or negotiated “work 
practices,” because local conditions vary so 
Variations 
more difficult 


in wages or hours may 


widely. 
to justify or to 


be much 
maintain. 

* John A. Garraty, “U. S. Steel vs. Labor: 
The Early Years,” Labor History, Winter, 
1960, p. 6 

* Cited at footnote 53, Ap- 
praised of “many devastating examples of 
steelworkers laboring long hours under ad- 


at pp. 32-33. 
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verse working conditions,” 13 per cent of 
the stockholders expressing an opinion advo- 


“even if at the cost ot 


cated reducing hours, 
lower dividends.” Twenty-two per cent fa- 
vored hours, but apparently only 
if this could be done without lowering divi 
dends; a little over 50 per cent expressed 
confidence in policy. (P. 34.) 

® Referring to the bonus and stock mem- 
bership schemes of United States Steel dur- 
ing the early 1900's, Garraty observes that 
the men were entitled to these benefits only 
if their boss certified that they had “shown 
a proper interest” in the “welfare and prog- 
ress” of the corporation. Conceding that no 


reducing 


nanagement’s 


one seemed to have been deprived of these 
benefits for not displaying a proper concern, 
Garraty makes the point that “these benefits 
were, like all charity, essentially debasing to 
those who received them.” Cited at footnote 


53, p. 20. 





There is no reason to assume that 
if unions were stripped of their power 
to bargain effectively that employers 
could be relied upon to display a 
proper regard for employee rights. 
And any such proposal must assume 
that a return to unlimited manage- 
ment prerogative would result in a 
more satisfactory state of affairs than 
attains under the present rules of col- 
lective bargaining. The argument that 
the rationale for unions has largely 
disappeared in the present era of 
the “new capitalism” ignores both the 
facts of industrial relations and the 
nature of private enterprise. There is 
no question but that at least the pace 
setters of modern management dis- 
play a sense of social responsibility 
that warrants Fortune’s description of 
“the new capitalism.” And this con- 
cern for other than monetary return 
is reflected in the personnel policies of 
these managers. But the fact remains 


that the business of business is prof- 
its,°° which may perhaps be equated 


with stockholder welfare, but not with 
the welfare of employees. Employers 
cannot logically be expected to display 
as much concern for employee rights 
as for efficiency. To safeguard these 
employee rights is the primary func- 
tion of unions, and the old saw that 
“responsibility requires authority” 
cuts both ways. Management requires 
authority to run the plant efficiently. 
The union requires authority to pro- 
tect the employees. To stop feather- 
bedding and make-work practices by 
curbing union power is to curb the 
union’s power to compel a proper 
regard for employee rights. 





The success of the Committee on 
Government Contracts in develop- 
ing better employment opportuni- 
ties for our Negro citizens has 
been highly significant. Between 
1953 and spring of this year, the 
Committee had received some 970 
complaints—many of them individ- 
ually involving thousands of jobs— 
and disposed of all but 252 of 
them. The results are shown in 
numerous ‘‘breakthroughs”’ at firms 
which previously limited employment 
to whites. —James P. Mitchell 





Those who still reject collective 
bargaining as a matter of principle, 
and yearn for a return to the day 
when the word of management was 
law, would solve the problem of 
featherbedding and make-work prac- 
tices by making unions impotent, 
through restricting them to the state 
or plant level,®’ or by applying the 
antitrust laws** or by deleting the 
present statutory requirement to bar- 
gain in good faith.®°® Others would 
achieve the same end by some sort 
of mystic court decision which would 
re-establish management rights “as a 
matter of principle.” This view pro- 
fesses to recognize employer's 
“duty to his employees” and more 
significantly, concedes that it is “the 
proper function of the union to secure 
for its members the performance of 
the employer’s obligation in this re- 
spect.” ©’ How the union is to enforce 
the employer’s obligations to his em- 
ployees in those unspecified areas in 
which management prerogative has 


an 





* Legally, of course, this trustee relation- 
ship to the stockholders is management’s 
only responsibility. 

* Economic Intelligence (Washington, D. C., 
Economic Research Department, U. S. Cham- 
ber of Commerce, June, 1957), pp. 1-2. 

*“Organized Labor and the Antitrust 
Laws,” Industry's View (New York, National 
Association of Manufacturers, March, 1956). 

* In response to such a proposal in H. R. 
880 (1947), the dissenting majority observed 
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that: “To those genuinely interested in en- 
couraging collective bargaining any such 
change is unthinkable; it could only be 
devised by one uninterested in that result.” 
Hearings Before the Committee on Education 
and Labor (80th Cong., Ist Sess.), p. 3175 
(1947). 

” James B. O’Shaughnessy, “Management 
Rights: Control or Anarchy!”’ LABor LAw 
JourNAL, January, 1957, p. 40. 
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been designated absolute and unchal- 
lengable as “a matter of principle” is 
not explained. 


A frontal attack on union 
is not the answer, and it would not 
be even if the featherbedding and 
make-work charges were in every 
case as black as they are painted, 
which they are not.® 


power 


If, then, a restriction of union power 
is not an appropriate remedy, what 
of the prospects of limiting the area 
of collective bargaining by excluding 
certain issues from the scope of the 
phrase “other conditions of employ- 
ment”? What might be excluded, and 
on what grounds? One can scarcely 
exclude wages, on any grounds. Yet 
if the criteria employed is to “permit 
management discretion in vital areas,” 
what area is more vital than wages? 
Management has proposed that virtu- 
ally all personnel actions (selection 
and assignment of workers, determi- 
nation of job content, allocation and 
assignment of work, determination of 
quality standards, scheduling of oper- 
ations and the 
cipline)®* be exclusive management 


maintenance of dis- 


prerogatives, not subject to collective 


“It is not only union abuses which are 
often exaggerated, but union power as well. 
The ominous “monopoly power” which or- 
ganized labor is often alleged to have is 
seldom defined, or the results of its exercise 
documented. Presumably this power is both 
economic and political. One, albeit an im- 
perfect, measure of this power is wealth. 
Observations by Professor Witte on these 
two facets of union power are interesting in 
this connection. Writing in 1950, Dr. Witte 
observes that: “In contrast with the great 
corporations, the re- 


wealth of the large 
sources of the labor unions of today are but 
puny. \ very recent estimate by Dr. 
Alexander S. Lipsett, of Floyd L, Carlisle, 
Inc., public relations consuliants for busi- 
ness organizations, is that all our unions at 
all levels today have total assets between 
$3 and $4 billion—a figure exceeded by each 
than a half dozen of our large 
corporations.” And on union political power, 
Dr. Witte has this to say: “Much alarm has 
been expressed about the growing political 


of more 
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bargaining. But the rationalization 
of personnel policies is a major func- 
tion of untons; a very strong case can 
be made that it is the most important 
function the union performs.®’ In 
Slichter’s terms, the union has assisted 
in the creation of a new body of “in 
dustrial jurisprudence,” creating a 
body of civil rights for the plant 
society. Perlman makes the 
same point, in the following terms: ™ 


Selig 


“All unions sooner or later stress 
‘shop rights,’ which to the working 
man at the bench are identical with 
‘liberty’ itself, since thanks to these 
(shop rights) he has no need to kow- 
tow to foreman or boss as the price 
of holding his job.” 


Management is apparently willing 
to concede that “discharge for cause, 
seniority provisions, and disciplinary 
penalties” © (in addition to wages and 
hours) are proper subjects of collec- 
tive bargaining. But if management 
has an unlimited right to “select and 
assign” workers, what of the typical 
seniority provision governing layoff, 
transfer and pro- 


recall, assignment, 


motion? A meaningful seniority clause 


collides head-on with an unlimited 
consciousness of labor. But labor people are 
seldom elected to top offices anywhere in 


Probably no other large 
is proportionately 


the United States. 
element in our country 
more under-represented 
holders than are the production workers in 
industry.” (E. E. Witte, “Role of Unions in 
Contemporary Society,” lecture in the 
series on “New Frontiers of Unionism,” 
Wayne State University, Detroit, February 
2, 1950, published in the /ndustrial and Labor 
Relations Review, October, 1950). 

This is not to say that union 
negligible, or seldom abused. But 


amone our othce 


first 


power 1S 
remedial 
legislation should be directed at the abuses, 
not at the unions 

* Cited at footnote 43. 

® Neil Chamberlain, Labor, cited at foot- 
note 50, at p. 74. 

“Selig Perlman, A Theory of the Labor 
Movement (New York, Augustus M. Kelley, 
1949), p. 275. 

* Cited at footnote 43 





management right to select and assign 
workers. Likewise, a meaningful “for 
cause” discharge clause tannot be 
squared with an unlimited management 
right to “maintain discipline and con- 


trol.” In fact, every aspect of the 


employment relationship, especially as 
that relationship involves the produc- 
tion process, is “essentially a part of 


’ 66 


employer-employee relations,’ and 
hence a proper subject for collective 
bargaining. A legislative separation 
of management prerogatives in the 
production process from bargainable 
issues involving vital employee inter- 
ests, without doing serious violence to 
one or the other, is simply not possible. 

It might be possible to delineate 
certain management functions largely 
outside the production process and re- 
serve these exclusively to management. 
Illustrative of such matters are de- 
ciding what is to be produced, price 
policy, location, relocation or closing 
of plant and financial management. 
Even these matters are not unrelated 
to vital employee interests, however, 
and a case can be made against ex- 
cluding them from collective bargaining. 

The present statutory requirement 
to bargain in good faith about “wages, 
hours, and other conditions of employ- 
ment,” and the administrative and 
judicial interpretation of this require- 
ment, is entirely defensible. In the 
words of the editors of Commerce 
Clearing House’s LABor Law Reports, 
the Supreme Court’s decision in the 
Order of Railroad Telegraphers v. Rail- 
way Express Agency, Inc. case “reveals 
the wisdom of Congress in not de- 
lineating the subjects of collective 
bargaining too finely lest some im- 
portant aspects of employment, which 





Approximately 80 percent of the Na- 
tion's wage earners are protected 
under workmen's compensation laws. 
—State Workmen's Compensation 
Laws (Department of Labor). 





may later develop, be thereby ex- 
cluded.” 

This is not to argue that the union 
should have a voice in every manage- 
ment decision (in any area) or that the 
collective bargaining contract should 
attempt to encompass and provide for 
every contingency. Ideally, the exact 
reverse would be preferable. The col- 
lective bargaining contract should leave 
the management the widest possible 
latitude to act quickly and decisively. 
By the same token, the right of the 
union to file a grievance (with arbi- 
tration as the final step), contesting 
such of these actions as it regards as 
arbitrary, unreasonable or unfair, should 
be equally sweeping. Of course, the 
ideal in industrial relations may be as 
far from being a reality as is the ideal 
in other vital areas of human relations. 
But the evidence is decisive that we 
are on the right road. There must be 
a statutory requirement to bargain 
in good faith, and the scope of collec- 
tive bargaining must not be so nar- 
rowly construed as to exempt from 
effective union protest vital matters 
of employee interest. 

Such a statutory requirement to 
bargain in good faith about wages, 
hours, and other conditions of em- 
ployment, employed by strong unions, 
may impair efficiency in some degree, 
although the evidence to this effect is 


not impressive.** But even in those 





” Cited at footnote 45. 

* 1 Laspor LAw Reports (4th ed.), § 3020, 
8 LC 956,174, 321 U. S. 342 (1944). 

* Neil Chamberlain, Labor, cited at foot- 
note 50, esp., “The Impact of Unions on 
Productivity.” Chamberlain concludes this 
chapter in the following terms: “Our over- 
all evaluation, then, which is presently in- 
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capable of statistical validation, is that while 
specific union practices do contribute their 
pluses and minuses in the achievement of 
given productivity rates, their met effect is 
probably slight.” 

Even in the building trades, a standard 
for union critics, union 
were found by Haber 


reference source 


restrictive 
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instances in which some impairment 
of efficiency appears to result, this 
disadvantage may be in considerable 
measure offset by the beneficial effects 
of union protection of employee rights.*° 


Where management accepts the union, 
gross infringement of managerial pre- 
rogatives to the point where manage- 
ment is seriously hamstrung is likely 
to result only in instances in which 
(a) union power is vastly in excess 
of that of management, so that in a 
contest of strength the employer is 
almost certain to lose, and (b) the 
union officers and/or rank and file are 
irresponsible or incompetent, or both. 
Such instances are considerably less 
common than much propaganda from 
antiunion sources often imply.”° 


In the vast majority of instances, 
relative strength or reason and logic, 
or both, are likely to be such as to 
injustices to either 
is additionally 


preclude gross 
party. Management 
(although perhaps not always ade- 
quately) protected by the statutory 
privilege which permits rejection of 
union proposals with which it is con 
vinced it Indeed, this 
privilege may operate to deny unions 
a voice in matters which they regard 


cannot live. 


as vitally important, even in areas 
within the hours, 
and other conditions of employment.” 
The American National Insurance Com- 
pany illustration. 


scope of “wages, 


case is a classic 


Here the company insisted on a very 


strong “management rights’ clause, 


which is perhaps worthy of inclusion 
in its entirety: ” 

“The right to select and hire, to 
promote to a better position, to dis 
charge, demote or discipline for cause, 
and to maintain discipline and eff- 
ciency of employees and to determine 
the schedules of work is recognized 
by both union and company as the 
proper responsibility and prerogative 
of management to be held and exer- 
cised by the company, and while it is 
agreed that an employee feeling him 
self to have been aggrieved by any 
decision of the company in respect to 
such matters, or the union in his be 
half, shall have the right to have such 
decision reviewed by top management 
the company under the 
grievance machinery hereinafter set 
forth, it is further agreed that the 
final decision of the company made by 
such top management officials shall not 
be further reviewable by arbitration.” 


officials of 


(Italics supplied.) 


Such a clause, if agreed to, removes 


even the question of just cause for 
discharge from the scope of collective 
bargaining. Management may discharge 
for any reason it sees fit, and the only 
review to which an employee is en 
titled under the contract, is review by 
management itself. Typically, although 
the firm 


“management in unionized 





(Footnote 68 continued) 
Levinson to be greatly 
authors report a 
further liberalization 
William Haber and 
Harold M. Levinson, Labor Relations 
Productivity in the Building Trades (Ann 
Arbor, Bureau of Industrial Relations, Uni 
versity of Michigan, 1956). 
® And this would be true even if the pro- 
tection of employee rights did not, in itself, 
efficiency, as it may. See, for ex- 
ample, Sumner Slichter, The Challenge of 
Industrial Relations, esp., “The Effect of 
Unions on the Management of Busi- 


exaggerated. 
recent 


and 
In addition, the 
toward 


“strong trend 


of union policies.” 


and 


promote 


Trade 
ness Enterprises.’ 
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agement 


” There is, in this connection, the crucial 


question of why some union officials act the 
they do: as if were the 


way Management 


enemy. This is a complicated question, out 
paper, but it 


is interesting to speculate on the proposition 


side the scope of the present 
that management may get the type of union 
official it deserves. That a good many man 
people do not accept ; 
beyond dispute. It should not be 
that a finds it difficult to 
alone ci with a 
his destruction 

"NLRB 7 Nationa 


Company, cited at footnote 25 


unions is 
surprising 
man accept, let 


operat party dedicated 


American Insurance 





retains the right to discipline a worker 
and to discharge him for a serious 
offense, it exercises this right within 
the limitations imposed by the union 
contract and must be prepared to 
defend its decisions through the vari- 
ous steps of the grievance procedure.” *” 
Typically also, the final step in the 
grievance procedure is arbitration.”® 
If Reynolds is correct in his judgment 
that “protection against arbitrary dis- 
charge is probably the most important 
single benefit which the worker secures 
from trade unionism,” the signifi- 
cance of such a management rights 
clause is clear. In fact, the NLRB and 
three Supreme Court justices regarded 
the insistence by management on such 
a clause as a refusal to bargain, and 
a violation of Section 8(a)(5) of the 
amended NLRA. Justice Minton, for 
the minority, argued that: ” 


“An employer may not stake out an 
area which is a proper subject for 
bargaining and say, ‘As to this we will 
not bargain.’ To do so is a plain 
refusal to bargain in violation of Sec- 
tion 8(a)(5) of the Act. If employees’ 
bargaining rights can be cut away so 
sasily, they are indeed illusory. I 
would reverse.” 


But so long as both parties bargain 
in good faith, there is no good reason 
why, on a particular issue—or even 
on a broad range of issues—one or 


either party may not be adamant. 
Justice Minton is technically correct 
when he contends that “an employer 
may not stake out an area which is a 
proper subject for collective bargain- 
ing and say, ‘As to this we will not 
bargain.’” *® But an employer may 
stake out an area which is a proper 
subject for collective bargaining and 
say, “Here is where I stand on this 
particular matter, and I will not re- 
treat.”” There should be sound reasons 
for such a stand, and it should be 
accompanied by explanations or coun- 
terproposals, either on the issue at 
controversy or on some other issue. 
It should be, and is, perfectly appro- 
priate for an employer to argue, for 
example, that he must retain the right 
to determine work schedules, but that 
he will—in return for this concession 
from the union—provide a noncon- 
tributory pension plan, or an extra 
week’s vacation, or whatever else he 
is willing to trade off. There is, in 
short, a duty to bargain in good faith. 
There is no duty to make concessions. 
One may conceive of a hypothetical 
situation in which the employer genuine- 
ly attempts to negotiate a collective 
bargaining agreement with the union, 
but finds himself unable to agree to a 
single union proposal. In such a case, 
a refusal to concede even a single point 
is clearly not a refusal to bargain.” 





"Orme W. Phelps, Discipline and Dis- 
charge in the Unionized Firm (University of 
California Press, 1959). The quote is from 
the foreword by Arthur M. Ross. 

*“Tt is officially accepted that there are 
more than 125,000 union contracts currently 
active in the United States. That 
formal grievance procedures are almost uni- 
versally included in them (and a de- 
tailed examination of a sample of these 
revealed) arbitration as the terminal point 
. . . . Cited at footnote 72, pp. 12-14. 
Sumner Slichter revealed similar findings 
well over a decade ago in his The Challenge 
of Industrial Relations (Cornell University 
Press, 1947), p. 42. 
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* Lloyd G. Reynolds, Labor Economics and 
Labor Relations (3d ed.), (New York, Pren- 
tice-Hall, 1959), p. 207. 


"NLRB v. American National Insurance 
Company, cited at footnote 25. 

* This is not what occurred in the instant 
case. Management’s insistence here on the 
clause in dispute was in response to the 
union’s proposal for unlimited arbitration. 
There appears to be sufficient evidence in 
this case to support the circuit court’s judg- 
ment (affirmed by the Supreme Court) that 
the employer had bargained in good faith. 
This is all that is required, or that should 
be required. 

“Such an eventuality was undoubtedly in 
the minds of the judges of the Supreme 
Court when they indicated in one of the 


Labor Law Journal 





An employer is perfectly entitled to 
regard the right to “select and hire, 
to promote to a better position, to dis- 
charge, demote or discipline for cause, 
and to maintain discipline and efficiency 
of employees and to determine the 
schedules of work as a right 
which he alone must exercise. And 
he is further entitled to regard the 
arbitration of these decisions, in the 
event the employee feels aggrieved, 
as something to which he cannot 
agree. This is what the employer did 
in the instant case. 


sy the same token, however, the 
union is entitled to regard the de- 
mand for such license as wholly un- 
reasonable and to reject it. If this 
occurs, then an impasse is reached. 
Presumably reason and logic have 
been exhausted. A contest of strength 
remains. The union may strike, and 
the employer may replace the union 
members, if he can. If he cannot, 
then it becomes a contest of staying 
power. The inconvenience to the 
public which may occur is simply the 
price we pay for free collective bar- 
gaining. 


But reason and logic will, again, 
prevail in the overwhelming majority 
of cases. In fact, it prevailed here. 
And significantly, it prevailed long 
before the matter reached the Supreme 
Court, or even the circuit court, or 
even the In the Supreme 


Court majority’s terms: “* 


Board! 


“Finally, on January 13, 1950, after 
Examiner had issued his 
report but decision by the 
Board, an agreement between the 
Union and respondent was signed. 


the Trial 
before 


The agreement contained a manage- 
ment functions clause that rendered 
nonarbitrable matters of discipline, 
and other matters 
The subject 


work schedules 
covered by the clause. 
of promotions and demotions was de- 
leted from the clause and made the 
subject of a special clause establish- 
ing a union-management committee 
to pass upon promotion matters.” 


Conclusion 

Free collective bargaining, under 
the present rules, is the most satis- 
factory method of resolving the whole 
complex of issues which arise in 
labor-management relations in a free 
society. These rules, forged in the 
marketplace of ideas which is our 
national legislature, and tempered by 
application in practice, have worked 
and are working. The isolated in- 
stances of real featherbedding and un- 
justified work rules by some unions, 
and the equally isolated arbitrary 
abuse of employee rights by some em- 
ployers, should not be permitted to 
obscure this fact. 


Free collective bargaining, as it has 
developed in the United States, per- 
mits and encourages a remarkably ef- 
fective blending of two essential 
national objectives: the achievement 
of industrial efficiency and the pro- 
tection of essential employee rights. 
It recognizes that the remarkable 
efficiency of the free enterprise sys- 
tem must be and can be effectively 
reconciled with the fact that industry’s 
most important product is the people 
who work in it. It recognizes also 
something even more fundamental; 
something that the extremists who 





(Footnote 77 continued) 

earliest cases that the NLRA “does not pre- 
vent the employer from refusing to make a 
collective contract and hiring individuals on 
whatever terms (he) may by unilateral ac- 
tion determine.” NLRB v. Laugh- 
lin Steel Corporation, cited at footnote 37. 


Jones & 


Work-Rules Controversy 


Such a course of action could legally occur, 
of course, only after an impasse was reached 
and then only if the impasse were continu- 
Such a possibility is highly unlikely. 


ing. 
* NLRB v. American National Insurance 


Company, cited at footnote 25. 





insist on absolute rights (on “their 
own sovereignty”) too often forget: 


“that sovereignty in a democracy must 


be shared, not exclusively possessed 
by a particular group.” *® [The End] 
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members on a proposition which would 
have the effect of raising union dues 
was not invalid under the bill-of-rights 
provisions of the Landrum-Griffin Act 
simply because the proposal was am- 
biguously worded, a federal district 
court ruled. 

The suggestion was to change the 
basis on which dues were paid from 
a flat $7 a month to $5 a month plus 
ten cents for each hour worked. .The 
vote was taken on a proposal “to 
reduce dues to $5 per month plus ten 
cents per each hour of employment.” 

Some members claimed that use of 
the word “reduce” was misleading, 
since for most of those voting the 
effect would be to increase dues paid 
as the average number of weekly hours 
worked was 30. The court felt that 
while the language was unfortunate, 
there was no evidence that anyone 
had been misled by it or that there 
was an intent to deceive or confuse 
the membership.—Brooks v. Slate, Tile 
& Composition Roofers, Local 30, 41 
LC § 16,583. 


Recent General Counsel Decisions 


The practice of firing the highest 


paid employees to cut down operating 


expenses in a retrenchment is not an 
unfair labor practice. A worker 
who failed to perform his work and 
interfered with the work of others by 
discussing his grievance with them 
and trying to get them to sign a peti- 
tion on his behalf was legally dis- 


charged. An employer submitted 
financial records to prove he could not 
afford higher wages and offered a 
counterproposal. His refusal to modify 
the counterproposai to include a wage 
reopener clause was not bad faith bar- 
gaining. Under the law, unions 
may set their own membership rules 
and there is no legal objection to a 
union’s denial of membership to an 
because of his advanced 
age. A union had authority to 
suspend a dissident group which had 
signed a letter asking the union’s bank 
not to honor checks drawn on union 
funds. The disciplinary action did not 
affect the dissidents’ employment status. 


individual 


Recent Supreme Court Action 

The United States Supreme Court 
has agreed to decide on two cases 
involving union contracts which in- 
corporated by reference the union’s 
general laws to the extent that they 
are not in conflict with state or local 
laws. In both cases the general laws 
contained illegal union shop provisions. 

The federal appellate court in New 
York ruled that such a contract was 
not illegal in NLRB v. New Syndicate 
Company, Docket No. 339. 

The federal appellate court at Bos- 
ton thought that a strike to get such 
a contract and to compel the hiring of 
a union man as foreman in charge of 
hiring and firing was a refusal to bar- 
gain on the union’s part.—T ypograph- 
ical Union, Locals 38 and 165 v. NLRB, 
Docket No. 340. 





*E, Wight Bakke, Mutual Survival, the 
Goal of Unions and Management (Harper and 
Brothers, 1946), p. 80. 
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Section 301, Arbitration 
and the No-Strike Clause 


By RICHARD A. GIVENS 





The recent decisions regarding federal enforcement of agreements to arbi- 
trate gives us an opportunity to forge a truly modern law of collective 
bargaining which will promote industrial peace to the benefit of both em- 
ployers and employees. Richard A. Givens is a member of the New York bar. 





N HOLDING that Section 301 of the Taft-Hartley Act,’ conferring 

jurisdiction upon the federal courts in “suits for violation of con- 
tracts between an employer and a labor organization representing em- 
ployees in an industry affecting commerce,’ authorized federai 
enforcement of agreements to arbitrate in collective bargaining con- 
tracts, the Supreme Court stressed that “the agreement to arbitrate 
grievance disputes is the quid pro quo for an agreement not to strike.” * 
In three decisions on June 20, 1960,° the Court defined a fundamental 
approach toward the enforcement of grievance arbitration under Sec- 
tion 301. As yet, however, no Supreme Court decisions under the 
section have dealt with no-strike clauses. It is therefore appropriate 
to consider both the underlying principles of the Court’s approach to 
grievance arbitration, and the possible application of these principles 
under no-strike clauses. 


SECTION 301 AND GRIEVANCE ARBITRATION 

Decisions applying Section 301 to grievance arbitration can be 
evaluated only in the light of the historical background development 
of judicial attitudes toward collective bargaining, and the purposes of 
the Labor Management Relations Act of which Section 301 forms a 
part. The earliest judicial attitude was one of hostility not only to 
collective bargaining but to trade unionism itself, which was regarded 
as an illegal conspiracy. Even when the illegal conspiracy view was 
no longer commonly held, many union activities were held illegal as 
restraints of trade prohibited by the antitrust laws.‘ Unions them- 


761 Stat. 156 (1947), 29 USC Sec. 185 (1958). 

* Textile Workers v. Lincoln Mills, 32 LC 9 70,733, 353 U. S. 448 (1957). 

* United Steelworkers v. Warrior & Gulf Navigation Company, 40 LC § 66,629, 
363 U. S. 574 (1960); United Steelworkers v. American Manufacturing Company, 
40 LC § 66,628, 363 U. S. 564 (1960); United Steelworkers v. Enterprise Wheel & 
Car Company, 40 LC § 66,630, 363 U. S. 593 (1960). 

‘ The history of application of the antitrust laws to labor cases is traced in U. S. 2 
Hutcheson, 3 LC $51,110, 312 U. S. 219 (1941). Despite the limitations imposed in 


(Continued on following page) 
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selves, distrusting the courts, wished 
little judicial interference in, or en- 
forcement of, collective bargaining 
agreements.” 


In this context, the early judicial 
attitude of hostility to arbitration 
generally tended to be applied to labor 
arbitration. The result was that many 
arbitration awards were not enforce- 
able for a variety of technical reasons, 
and that arbitration provisions in col- 
lective bargaining agreements were 
often narrowly construed. Thus the 
courts frequently passed upon the 
merits of the controversy arbitrated, 
or to be arbitrated, by holding the 
claim of one party so frivolous under 
the agreement as not to raise an arbi- 
trable issue. At the same time, the 
courts of many states also continued 
to fail to recognize trade unions as 
juridical entities who could be held 





responsible for their acts.’ 


(Footnote 4 continued) 

Hutcheson and Apex Hosiery Company v. 
Leader, 2 LC ¥ 17,063, 310 U. S. 469 (1940), 
the antitrust laws continue to apply to some 
kinds of union activities. Allen Bradley 
Company v. Local 3, IBEW, 9 LC 51,213, 
325 U. S. 797 (1945). 

*See, for example, the early 
toward arbitration discussed in Burstein, 
“The United States Arbitration Act: A 
Re-evaluation,” 9 LAsor LAw JourNav 511, 
514-516 (1958). 

* E.g., International Association of Machin- 
ists v. Cutler-Hammer, Inc., 12 LC § 63,574, 
271 App. Div. 917, 67 N. Y. S. 2d 317 (lst 
Dep’t., 1947), aff'd; 13 LC 63,931, 297 
N. Y. 519, 74 N. E. 2d 464 (1947), disapproved 
in United Steelworkers v. American Manufac 
Company, at footnote 3, at 


attitude 


turing cited 
p. 567. 

™See Comment, 66 Yale Law Journal 712 
(1957); Comment, 59 Columbia Law Review 
199, 195-198 (1959), and authorities cited 
for discussion of some of the complexities 
which have been encountered. 

®See Virginian Railway Company v. Sys- 
tem Federation, 1 LC § 17,022, 300 U. S. 515, 
548 (1937); Order of Railroad Telegraphers 
v. Railway Express Agency, Inc., 8 LC 
q 51,174, 321 U. S. 342 (1944); J. I. Case 
Company v. NLRB, 8 LC { 51,173, 321 U. S. 
332 (1944); Steele v. Lomsville & Nashville 
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This state of affairs became unsat- 
isfactory as collective bargaining be- 
came established in widening portions 
of industry and received the authori- 
tative support of federal law under 
the Wagner and Taft-Hartley Acts, 
which made bargaining compulsory 
where a majority of the employees in 
an appropriate unit designated an 
exclusive bargaining agent.* Further- 
more, as our economy has grown and 
as improving transportation facilities 
united the nation into an ever 
more interconnected economic unit ® 
within which many kinds of local 
trade barriers are barred,’® labor rela- 


have 


tions have also taken on a more and 


more national character.** In many 


industries, nation-wide agreements 
are negotiated covering widely sepa- 
rated plants, sometimes after nation- 


wide labor disputes. Thus the legal 


questions of the status of collective 


Railroad Company, 9 LC ¥ 51,188, 323 U. S. 
192, 200 (1944). 

*The importance and economic 
quences of the extension of markets are 
vividly expounded in Commons, “American 
Shoemakers, 1648-1895,” in Labor and Ad- 
ministration (1913), pp. 219-266; Cf. Thorp, 
Economic Institutions (1928), pp. 93-96. The 
courts have recognized the growing national 
character of our economy in their attitude 
toward the federal commerce power. Com- 
pare Hammer v. Dagenhart, 247 U. S. 251 
(1918), and U. S. v. E. C. Knight Company, 
156 U. S. 1 (1895), with U. S. v. Darby, 
3 LC 751,108, 312 U. S. 100 (1941), and 
Wickard v. Filburn, 317 U. S. 111 (1942); see 
U. S. v. Women’s Sportswear Manufacturers 
Association, 16 LC § 65,052, 336 U. S. 460, 
464 (1949); Mandeville Island Farms v 
American Crystal Sugar Company, 344 U. S. 
219 (1948). 

*” See, e.g., Bibb v. Navajo Freight Lines, 
359 U. S. 520 (1959); Nippert v. Richmond, 
327 U. S. 416 (1946); Hood & Sons, Inc. v. 
DuMond, 336 U. S. 525 (1949); Southern 
Pacific Company v. Arizona, 325 U. S. 761 
(1945); Baldwin v. G. A. F. Seelig, 294 U. S. 
511 (1935). 

“See NLRB vw. 
Corporation, 1 LC 
34-41 (1937). 


conse- 


Jones & Laughlin Steel 
T1707, M1 VU. 5. 1, 
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When we reject governmental re- 
sponsibility for our welfare, we ex- 
perience the restoration of a right 
—the right to be responsible for 
self. . . . This right, logically, must 
head the list of all human rights. 
For, without it, there can be no right 
to life, self-responsibility being the 
chief ingredient of purposeful life. 
—tLeonard E. Read, president of the 
Foundation for Economic Education. 





agreements had increasing national, 
as well as local, impact. 

When Section 301 
1947, the problem of 
status of unions was foremost in the 


was| enacted in 
the juridical 
minds of the legislators,|and it was 
specifically dealt with jin Section 
301(b). Little thought was given to 
the substantive law to he applied.” 


In the first case decided by the 
Supreme Court under Sedtion 301, no 
single opinion was concufred in by a 
majority of the Justices; but the pre- 
vailing opinion by Mr. Justice Frank- 
furter found grave cdnstitutional 
difficulties if the section 
ferred jurisdiction to er force 
law upon the federal ccurts,” 
partly to avoid this difficulty, held 
that suits indjvidual em 
ployee claims could not be|brought by 


under 


nerely con- 
state 
and, 





to enforce 


organizations the sec- 


This could not be| a satisfac- 
2 
*See the efforts to find congressional in 


tent tl 


labor 
tion.'* 


and the conflicting results in the pre 
vailing and dissenting opinions in Te-rtil 
Workers v. Lincoln Mills, cited at footnote 2 
Bunn, “Lincoln Mills and thd Jurisdiction 
to Enforce Collective Bargalning Agree 
ments,” 43 Virginia Law Review) 1247 (1957); 
Bickel and Wellington, “Legtslative Pur 
pose and the Judicial Process: The Lincoln 
Mills Case,” 71 Harvard Law Review 1 
(1957): Feinsinger, “Enforcement of Labor 
Agreements—A New Era in Collective Bar- 
gaining,” 43 Virginia Law Review 1261 
(1957). 

* Association Westinghouse Salaried 
Emplo: Westinghouse Electric Corpora 
> § 69,063, 348 U. S. 437 (1955) 


No-Strike Clause 


tory approach, since if logically 
extended it would necessarily have 
led to denying all jurisdiction under 
Section 301 in order to avoid facing 
the question of what law was to be 
applied and the validity of the section 
in view of the choice made. 


In Textile Workers v. Lincoln Mills * 
the Court resolved these problems by 
holding that Section 301 conferred 
upon the federal courts the authority 
to fashion federal law governing the 
enforcement of collective agreements, 
and authorized enforcement of agree 
ments to arbitrate grievances as the 
quid pro quo for an agreement not to 
strike. Congress conferred jurisdic- 
tion employers 
and unions for violations of collective 


over suits between 
agreements, but failed to specify the 


governing law. 


Since the Court had no choice but 
to resolve the question of the meaning 
of the statute one way or the other, 
with little real guidance from Con 
gress either way,’ criticisms of the 
Lincoln Mills decision as going beyond 
Congressional intent seem beside the 
point. The important questions are 
whether the 
with the fundamental policies under 
lying Section 301 and our national 


decision was in accord 


labor laws, and whether it provided a 
workable basis for dealing with the 
practical problems of employers, em 
ployees and unions. 
‘The theor f “protective jurisdict 
might have sustained tl validity of tl 
1 Wechs 
aderal ¢ urt and the Federa SVS 
744; Wechsler, “Federal 
Jurisdiction and the Revision of the Judicial 
Code,” 13 Law and ( 4 
216, 224 (1948); Ci 
‘Question’ in the 


; 


Li 
section in any ent. See Hart ane 
ler, The Fe i 


(1953), p 


tem 


ontemporar 
Mishkin, 
District Ce 
lumbia Law Review 157 (1953) 
’ Case cited at footnote 2. 
* Cf. Jones, “Statutory Doubts and 
lative Intention,” 40 Columbia Lax 
957 (1940) 





The answers to these questions 
must be in the affirmative. Both the 
Wagner and Taft-Hartley Acts auth- 
orized and required collective bar- 
gaining where desired by employees, 
and had as a goal the lessening of 
industrial strife. These objectives 
were necessarily relevant to the prob- 
lems of legal enforcement of collective 
agreements; and the nation-wide char- 
acter of labor relations was constantly 
becoming more evident, recognized 
and accelerated by these federal stat- 
utes. Accordingly, a federal law of 
collective bargaining agreements was 
appropriate — indeed overdue. This 
was particularly true because the 
existing legal framework for enforc- 
ing collective bargaining agreements 
grew up prior to the Wagner and 
Taft-Hartley Acts and frequently did 
not reflect their approach, but rather 
reflected the earlier hostility to col- 
lective bargaining and to arbitration, 
and the failure to recognize the rea- 
listic status of trade unions as entities. 
By contrast, under the Lincoln Mills 
opinion, the federal law of collective 
bargaining agreements to be 
evolved “from the policy of our na- 
tional labor laws,’ "* so as to effectu- 
ate the objectives laid down by 
Congress in the Wagner and Taft- 
Hartley Acts and other federal labor 


was 


statutes. 

The chief difficulty lay in the role 
of the state courts. Section 301 did 
not provide for exclusive federal juris- 
diction. The Lincoln Mills .opinion 
stated that 
would prevail; and, under the rule 


henceforth federal law 


that the state courts may, and indeed 
must, apply applicable federal law,”* 
it appeared that state substantive law 
was thereby excluded in interpreting 
collective bargaining agreements in 
industries affecting commerce although 
the state courts retained jurisdiction 
to enforce federal law.’® Since little 
federal law had been enunciated, a 
vacuum appeared to be created. How- 
ever, the state courts have followed 
the logical and reasonable course of 
continuing to apply state law until 
federal law on the issue involved be- 
came clear,*® so that no severe prac- 
tical problem has actually arisen. 
Whatever criticisms may have been 
made of the choice made in Lincoln 
Mills, that choice has become irre- 
versible. The Taft-Hartley Act un- 
derwent a major revision in 1959, and 
not only were no changes in Section 
301 enacted, but none were even seri- 
ously proposed. The formation of 
federal law governing collective bar- 
gaining agreements has actually be- 
gun.** As a practical matter it will 
continue, because a national law of 
collective bargaining agreements rep- 
resents “the sober second thought of 
the community, which is the firm base 
upon which all law must ultimately 
rest. There will be no turning back. 
In the field of grievance arbitration, 
a fundamental landmark will inevit- 
ably be the decisions of June 20, 
1960.2 The essential point underly- 
ing all three was that labor arbitration 
is a form of government within indus- 
try, replacing the strike weapon dur- 


ing the term of the collective agreement ; 





* Case cited at footnote 2, at p. 456. 

*Testa v. Katt, 330 U. S. 386 (1947); 
Claflin v. Houseman, 93 U. S. 130, 136 
(1876); The Federalist No. 82 (Beloff Ed., 
1948) (Hamilton), at p. 422; Hart and 
Wechsler, work cited at footnote 14, at 
p. 727. 

®See Meltzer, “The Court, 
Congress, and State Jurisdiction over Labor 
Relations: II,” 59 Columbia Law Review 269, 
277, n. 221 (1959). 
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” E.g., Ruppert v. Egelhofer, 34 LC § 71,243, 
3 N. Y. 2d 576, 148 N. E. 2d 129 (1958). 
See 58 Columbia Law Review 908, 911 (1958). 
“See cases cited at footnote 3; Lewis v. 
Benedict Coal Company, 361 U. S. 459 (1960). 
* Stone, “The Common Law in the United 
50 Harvard Law Review 425 (1936). 


See cases cited at footnote 3. 
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The most inviting and the most ven- 
erable means of getting elected is to 
make promises. The exclusive for- 
mula for retaining office is either to 
keep the promises or to make bigger 
promises to obscure the failure of 
performance with reference to those 
already made.—Perry E. Gresham, 
president of Bethany College. 





and that, accordingly, (1) precedents 
involving nonlabor arbitration are in- 
applicable and (2) the jurisdiction of 
the arbitrator is not to be so lightly 
interfered with on any such ground 
as that the claim of either party is so 
frivolous as to no issue. One 
*4 involved enforcement of 


raise 
of the cases 
an arbitrator’s award affecting indi- 
vidual employees, and therefore estab- 
lished, in accord with the weight of 
authority in the courts of appeals,” 
that arbitration awards may be en- 
forced under Section 301 even though 
the underlying grievances are those 
of individual employees.*® 

Thus the basic guideposts of the 
grievance arbitration under 
301 now clear: Federal 


law of 


Section are 


jurisdiction exists both to enforce 


agreements to arbitrate and to enforce 
the resulting awards,”’ and the juris- 
diction and arbitrators 
will be upheld whenever there is any 


decisions of 


reasonable basis to do so in the collec- 
tive agreement. 


One of the chief questions remain- 
ing to be resolved is whether individ- 
ual employees may sue for violation of 
collective agreements despite the avail- 
ability of the grievance remedy. It 
seems reasonably clear on the basis 
of the language of Section 301 that it 
does not confer federal jurisdiction 
over such suits;** nevertheless, it 
might be argued that the enforcement 
of grievance arbitration under Section 
301 by implication bars individual 
suits where the agreement contains 
an arbitration provision. It has been 
argued that individual suits tend to 
disrupt the workability of the griev- 
enforceable under 


ance procedures 


Section 301.*") Section 301 may there- 


fore bar such suits by implication. 
State decisions have generally reached 
the same substantive result—holding 
that individual suits are precluded by 


the availability of the grievance pro- 


cedure and arbitration under it.* 





“United Steelworkers v. Enterprise Whee 
Car Company, cited at footnote 3 
Textile Workers v. Cone Mills, 37 LC 
{ 65,587, 268 F. 2d 920 (CA-4, 1959), cert. 
den, 361 U. S. 886 (1959): A. L. Kornman 
Company v. Amalgamated Clothing Workers, 
36 LC 4 65,234, 264 F. 2d 733 (CA-6, 1959), 
cert. den., 361 U. S. 819 (1959); Oil Workers 
Delta Refining Company, 39 LC 
{ 66,346 (CA-6, 1960); but see Mississippi 
Valley Electric Company v. IBEW, 40 LC 
© 66.525 (CA-5, 1960). 

** See 73 Harvard Law Review 1408 (1960) ; 
Cf. Nx North Carolina Law Review 
500 (1959) 

‘Jurisdiction over suits to vacate awards 
would seem to flow logically from jurisdic- 
tion over awards, since 
the issues are the same. Underwood 7 
Electrical Workers, Local 267, 37 LC ¥ 65,473, 
171 F. Supp. 102 (DC Conn., 1957); cf 
Ingraham Company v. Electrical Workers, 
Local 260, 36 LC % 65,270, 171 F. Supp. 103 
(DC Conn., 1959) (suit to modify); but see 
Vengel Company v. Nashville Paper Products 


No-Strike Clause 


Union v 


ite, 3/ 


suits to enforce 


Union, 27 LC § 69,118, 221 F. 2d 644 (CA-6, 
1955) (over dissent of Stewart, J.); Contra, 
International News Service v. Gerecsy, 34 
LC § 71,372, 160 F (DC N. ¥ 
1958), rejected in Minkoff v. Scranton Frocks, 
Inc., 37 LC § 65,446, 172 F. 870 (DC 
N. Y., 1959) 


Supp. 5 
Supp 
* Cf. Association of Westinghouse Salarted 
Employees v. Westinghouse Electric Cor] 
ration, cited at footnote 13 
“Individual Enforcement of 
Agreements,” 8 LABOR 
(1957): Isaacson, 
Courts,” 12 
(1957): Men 


*”See Cox, 
Collective Bargaining 
Law JourNAL 850, 859 
“Labor Arbitration in 
Arbitration 179, 187 
delsohn, “Enforceability of Arbitration 
Agreements Under Taft-Hartley, Section 
301,” 66 Yale Law Journal 167, 200 (1956); 
Note, 59 Columbia Law Review 153, 158-165 
(1959). 

"See Parker v. Borock, ¢ 
N. Y. 2d 156, N. E. 2d 
lowe, “Individual Right 
Relations,” 45 Cornell 
(1959). 


State 


Journal 


LC 965,159, 5 
(1959); Hans- 
mm ¢ ollective Labor 
Law Ouarterly 25 
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A further basis for exclusion of 
individual suits where a grievance 
procedure exists may be found in the 
provisions of the Taft-Hartley Act 
which make the representative of a 
majority of the employees the exclu- 
sive bargaining agent for all employees.*? 
In defining the obligation fair 
representation of all employees ** 
which exclusive bargaining authority 
implies, the Supreme Court has al- 
ready held that grievance procedures 
form a part of collective bargaining.** 
The inference that exclusivity may 
apply in this field is strengthened by 
the fact that the Taft-Hartley Act 
specifically qualifies the exclusive au- 
thority of the bargaining agent by 
permitting the individual employee to 
present his own grievance to his em- 
ployer.** This does not, of course, 
authorize the individual to sue his 
employer in spite of the exclusive bar- 
gaining authority of the union. 


of 


If exclusive bargaining authority 
provides a basis for excluding individ- 
ual employee suits, it also provides a 
remedy for the individual employee 
who is unfairly denied access to the 
grievance procedure—in that exclusive 


* Sec. 9 of the National Labor Relations 
Act, 49 Stat. 453 (1935), as amended, 61 
Stat. 143 (1947) and 65 Stat. 601 (1951), 
29 USC Sec. 159 (1958). See cases cited at 
footnote 8 to the effect of 
bargaining authority. 

"See Steele v. Louisville & Nashville Rail- 
road Company, cited at footnote & (decided 
under the Railway Labor Act), applied to 
the NLRA in Syres v. Oil Workers Union, 
29 LC $ 69,550, 350 U. S. 892 (1955), rev’g 
per curiam 28 LC J 69,303, 223 F. 2d 739 
(CA-5, 1955). See Ford Motor Company 
Huffman, 23 LC § 67,505, 345 U. S. 330, 338 
(1953); Cox, “The Duty of Fair Represen- 
tation,” 2 Villanova Law Review 151 (1957); 
King, “Protecting Rights of Minority Em- 
ployees,” 11 LABor LAw JourNAt 143 (1960); 
Wellington, “Union Democracy and Fair 
Representation: Federal Responsibility in a 
Federal System,” 67 Yale Law Journal 1327, 
1335 (1958); Givens, “Federal Protection of 
Employee Rights Within Trade Unions,” 
to be published in the Fordham Law Review, 
December, 1960. 
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as exclusive 


U. 


bargaining authority carries with it 
the obligation of fair representation. 
Although it is essential that a union 
have discretion to decline to process 
grievances which it believes in good 
faith are not meritorious,®® a judicial 
remedy is available where critical em- 
ployee job interests are denied by dis- 
criminatory union action.*® 


Racial discrimination is an example 
of the kind of bias for which relief 
will be granted, but thé obligation of 
fairness prohibits other forms of dis- 
crimination as well, wherever they are 
clear enough to permit relief without 
interference with bargaining 
Since only plainly invid- 


undue 
functions.** 
ious discrimination by a union can 
workably be remedied by the courts, 
it is important that employees’ inter- 
nal political remedies be kept open ** 
rights to 
and to freedom of expression 


by protecting employee 
vote *° 


within the union. 


An important procedural question 
in the enforcement of grievance arbi- 
tration under Section 301 is whether 
summary procedures for enforcement 


of agreements to arbitrate and of 


* Conley vw. 


Gibson, 33 LC $71,077, 35: 
S. 41 (1957). 

*See proviso to NLRA Sec 
footnote 31. 

.g., Ostrofsky v. United Steelwork- 
ers, 36 LC § 65,329, 171 F. Supp. 782 (DC 
Md., 1959), aff'd, 39 LC ¥ 66,117, 273 F. 2d 
614 (CA-4, 1960). 

"Conley v. Gibson, cited at 
see Blumrosen, “Legal Protection for Criti- 
cal Job Interests: Union-Management Au- 
thority Versus Employee Autonomy,” 13 
Rutgers Law Review 631 (1959); Note, 59 
Columbia Law Review 153, 164-165 (1959). 

* See Ford Motor Company v. Huffman, 
cited at footnote 32; Edwards v. Capital Air- 
ines, Inc., 17 LC 65,436, 176 F. 2d 
(CA of DC, 1949), cert. den., 338 U. S. 885 
(1949); Brady v. TWA, 35 LC $71,914, 167 
F. Supp. 469 (DC Del., 1958). 

* See work cited at footnote 

’ Cf Givens, “The Enfranchisement 
Employees Arbitrarily Rejected for Union 
Membership,” 11 Lasor Law JourNAL 809 
(September, 1960). 
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U. 


9, cited at 


” See, e 


footnote 33; 
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awards will be available, or whether 
a time-consuming plenary civil action 
is necessitated. The United States 
Arbitration Act provides for summary 
remedies, and prior to Lincoln Mills, 
particularly, federal courts encoun- 
tered many difficulties in seeking to 
determine whether this statute was 
applicable by its terms to labor arbi- 
tration.*° 


However, in Lincoln Mills the Su- 
preme Court did not rely upon the 
arbitration act, and in two companion 
cases it expressly declined to rely 
upon the act. In one instance, where 
the court of appeals had relied upon 
the arbitration act, the Supreme Court 
said: “We follow in part a different 
path than the Court of Appeals, though 
we reach the same result.” ** In the 
second, the Court stated: “Nor need 
we consider cases holding that 
an order directing arbitration under 
the United States Arbitration Act is 
not appealable. The right enforced 
here is one arising under § 301(a) of 
the Labor Management Relations Act 
of 1947.” * In Lincoln Mills, the Court 
said that federal law under Section 
301 would be developed from the pol- 
icies of our national /abor laws. 


The United States Arbitration Act 
not only is not a labor law, but its 
legislative history indicates that it 
was primarily intended to apply to 
commercial arbitration.*® The Court 
has explicitly stated that the law gov- 
erning labor arbitration under Sec- 


tion 301 is and must be governed by 
different considerations from those 
applicable to commercial arbitration. 
For these reasons, the act would not 
appear to be controlling in cases under 
Section 301. 

However, the act, like state law, 
may furnish an analogy useful in fash- 
ioning federal law under Section 301 
whenever it is in with the 
purposes of national labor legislation. 
One such instance has been held to be 
the availability of summary relief in 
arbitration cases.*° Requests for sum- 
mary relief may properly be couched 
in terms of for summary 
judgment under Rule 56 of the Fed- 
Procedure *° wher- 


acct ord 


motions 


eral Rules of Civil 
ever the issues involved are questions 
of interpretation of the collective bar- 
gaining agreement or similar matters, 
rather than genuine issues of material 
fact. 

Where as the basic framework for 
enforcement of grievance arbitration 
under Section 301 has been defined by 
authoritative Supreme Court decisions, 
the reverse is true of the no-strike 
clause as of this writing. Neverthe- 
less, the basic principles set forth in 
the grievance arbitration sug- 
gest possible approaches in dealing 
with the no-strike clause. 


cases 


ENFORCEMENT 
OF NO-STRIKE CLAUSES 


The purpose of no-strike provisions 
in collective agreements—continuity 





* See Burstein, work cited at footnote 5; 
Note, 57 Columbia Law Review 1123, 1124- 
1126 (1957). 
"General Electric 
W orkers, Local 205, 32 LC 
U. S. 547, 548 (1957). 
" Goodall-Sanford, Inc., v. United Textile 
Workers, 32 LC ¥ 70,734, 353 U. S. 
(1957). 
~ See 


Company v. Electrical 
73 


{ 70,735, 353 


550, 551 


3urstein, work cited at footnote 5; 
Sturges and Murphy, “Some Confusing 
Matters Relating to Arbitration Under the 
United States Arbitration Act,” 17 Law and 
Contemporary Problems 580, 618 (1952). 


No-Strike Clause 


Association v 


“United Steelworkers v. Warrior & Gulf 
Navigation Company, cited at footnote 3. 

"See Minkoff v. Scranton Frocks, Inc., 

cited at footnote 27, at p. 877; Cf. Engineers 
Sperry Gyroscope Company, 
F. 2d 133, 136 (CA-2, 1957), cert. den., 

J. S. 932 (1958). 

“ Butte Miners’ Union 7 
pany, 34 LC ¥ 71,540, 159 F. 
(DC Mont., 1958); Textile Workers Union 
v. American Thread Company, 23 LC ¥ 67,660, 
113 F. Supp. 137 (DC Mass., 1953). 


Anaconda Com- 


Supp. 431, 436 





of work during the contract term— 
may be frustrated by action of the 
contracting union, by outside unions, 
or by the employees themselves aside 
from any union. The appropriate 
means of enforcement and the corre- 
sponding limitations of responsibility 
must be considered in each instance. 


Violation 
by Contracting Union 


Where a contracting union breaches 
its agreement not to promote a strike, 
its legal responsibility is clear once its 
juridical status as an entity is recog- 


nized, as under Section 301(b). The 


traditional means of enforcement have 
been damages for breach of contract 
and injunctive relief based upon the 
irreparable nature of the injury. Sec- 
tion 301 clearly confers jurisdiction 
upon the federal courts in suits brought 


by employers against contracting 
unions for breach of no-strike clauses, 
but the Court of Appeals for the Sec- 
ond Circuit has held in a thoroughly 
reasoned opinion,*’ as to which certi- 
orari was denied,** that the Norris- 
LaGuardia Act * bars the issuance 
of injunctions by the federal courts 
against violations of no-strike provi- 
sions. The Tenth Circuit has held to 
the contrary, on the ground that the 
purposes of Section 301 require an 
exception to the literal language of 


"A. H. Bull Steamship Company v. Sea- 
farers’ Union, 33 LC § 71,095, 250 F. 2d 326 
(CA-2, 1957). For criticisms see Dannett, 
“Picketing in Breach of a No-Strike Clause,” 
11 Laspor LAw JourNnav 379 (1960); Garbus, 
“Equitable Remedies and the Collective 
Agreement,” 15 New York University Intra 
Law Review 105 (1960). 

#355 U. S. 932 (1958). See also W. J 
Mead, Inc., v. Teamsters Union, 27 LC 
7 68,808, 217 F. 2d 6 (CA-1, 1954); Sound 
Lumber Company v. Lumber Sawmil! 
Workers, 26 LC ¥ 68,563, 122 F. Supp. 925 
(DC Calif.; 1954); 10 Stanford Law Review 
569 (1958). 

"47 Stat. 70 (1932), 29 USC Secs. 101-115 
(1958). 
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the Norris-LaGuardia Act, although 
the free use of injunctions in labor 
disputes prior to that act was not 
intended to be revived.*® There is 
much to be said for both views. The 
Second Circuit’s interpretation, how- 
ever, seems more in accord with the 
recent decisions of the Supreme Court, 
which require a highly specific federal 
policy conflicting with the Norris- 
LaGuardia Act before it is viewed as 
superseded.” 


On the other hand, the leading state 
court decision on the subject holds 
that neither Section 301, the Norris- 
LaGuardia Act—phrased in terms of 
a limitation upon the jurisdiction of 
the federal courts—nor the two in 
combination preclude a state court 
from enjoining breach of a no-strike 
clause.” 

The result of these decisions taken 
together is that despite the uniform 
federal law contemplated under Sec- 
tion 301, the availability of an injunc- 
tion against breach of a _ no-strike 
clause, which is determinative of the 
outcome of many industrial disputes, 
depends upon whether the suit is 
brought in a federal or state court! 
This anomaly in turn raises further 
questions of a highly technical nature, 
such as whether a suit otherwise within 
Section 301 may be removed to a fed- 
eral court if the Norris-LaGuardia 


” Teamsters, Local 795, v. Yellow Transit 
Freight Lines, 41 LC § 16,541 (CA-10, 1960); 
see 11 Lasor LAw JourNAL 871-874 (1960). 

* Compare Order of Railroad Telegraphers 
v. Chicago & Northwestern Railway Company, 
39 LC ¥ 66,415, 362 U. S. 330 (1960), with 
Brotherhood of Ratlroad Trainmen v. Chicago 
River & Indiana Railroad Company, 32 LC 
{ 70,566, 353 U. S. 30 (1957). See Note, 
Harvard Law Review 354 (1958). 

* McCarroll v. Council of Carpenters, 33 LC 
q 70,959, 49 Cal. 2d 45, 315 P. 2d 322 (1957), 
cert. den., 355 U. S. 932 (1958); 58 Columbia 
Law Review 278; 71 Harvard Law Reviex 
1172. See also Philadelphia Marine Trade 
Association v. ILA, 28 LC ¥ 69,326, 382 Pa. 
326, 115 A. 2d 733, cert. den., 350 U. S. 843 
(1955); 10 Stanford Law Review 575 (1958). 
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Act would bar the injunction sought.** 
Such an unworkable result, encour- 
aging forum shopping and contrary to 
the uniformity sought under Lincoln 
Mills, should be avoided if it is at all 


possible to do So. 


The logical approach under Lincoln 
Mill would be to determine the appro- 
priate content of federal law in light 
of the policies of our national labor 
laws, and then to apply the well- 
established rule ** that state remedies 
cannot alter the substance of federal 
rights. The chief objection to such 
an approach is that the Norris- 
LaGuardia Act seems to bar injunc- 
no-strike 


against breaches of 


and the extension of this rule 


tions 
clauses, 
to the state courts would seem con- 
trary to the purpose of increasing the 
legal responsibility of unions which 
largely prompted the enactment of 
Section 301.°° Although this dilemma 
only exists if the Norris-LaGuardia 
Act does indeed bar injunctions in the 
federal courts against breaches of no 
strike clauses, the weight of authority 
has been that Section 301 not 
repeal the Norris-LaGuardia Act by 
implication sufficiently to permit such 
injunctions. The upshot, then, might 
appear to be an impasse in which no 


does 


satisfactory solution is possible with- 
out further legislation. 

The Supreme Court’s decisions in 
grievance arbitration cases, however, 


offer an approach to a possible recon 


See Swift & Company v. United Packing- 


house Workers, 38 LC § 66,028, 177 F. Supp. 
511 (DC Colo., 1959). 

‘Dice v. Akron, Canton & Youngstown 
Railroad Company, 342 U. S. 359 (1952); 
Brown v. Western Railway, 338 U. S. 294 
(1959); Garrett v. Moore-McCormack Com- 
pany, 317 U. S. 239 (1942); Davis v. Wechsler, 
263 U. S. 22 (1923); General Oil Company v. 
Crain, 209 U. S. 211 (1908). 

’ See McCarroll v of Carpenters, 
cited at footnote 52; Meltzer, work cited at 
footnote 19, at p. 281; 58 Columbia Law 
Review 278, 281 (1958); cf. S. Rept. 105 
(80th Cong., Ist Sess., 1947), p. 16; Cox, 


No-Strike Clause 


Council 


ciliation. By repeatedly stressing that 
grievance arbitration is the quid pro 
quo of a no-strike clause, the Court 
would appear to have committed itself 
to equally effective enforcement of 
both. But, we assume, the Norris 
LaGuardia Act bars direct injunctive 
relief. What other remedy then re- 
mains? The arbitration 
cases themselves suggest a possible 
answer—arbitration itself. An arbi- 
trator might have jurisdiction to grant 


grievance 


an award specifically ordering discon- 
tinuance of a strike, granting damages, 
or both, as the situation demanded. 
The award should then be enforceable 


in a federal court. 


In Lincoln Mills the Court held that 
the Norris-LaGuardia Act did not bar 
injunctive enforcement of an agree 
ment to arbitrate in favor of a union. 
Under the quid pro quo concept, the 
same result must follow if the party 
seeking arbitration is the employer, 
even though the arbitrator may have 
enjoined breach of a no-strike clause. 
In view of Lincoln Mills and the cases 
following it which characterize arbi 
tration as a system for industrial peace 
and therefore favored under Section 
301, and in view of the specific hold 
ing of Lincoln Mills as to the Norris 
LaGuardia Act, enforcement of arbi 
tration may be a sufficiently specifi 
federal policy under Section 301 to 
justify injunctive relief in spite of the 
Norris-LaGuardia Act. 


Management 


Law Re 


Lab« yr 
Harvard 


“Some Aspects of the 
Relations Act 1947,” 61 
view 274, 304 (1948) 
Textile Workers Lincoln 
footnote 2; Brotherhood of 
Chicago River & In 
cited at footnote 51; 


* Compare 
Mills, cited at 
Railroad Trammen v 
diana Railroad Company 
Oil Workers Union, cited at footnote 
Railway Company System 
footnote 8; see Loeb, 
Norris-LaGuardia 
LABOR 


Syres v 
32: Virginian 
Federation, 
“Accommodation of the 
Act to Other Federal Statutes,” 11 
Law JourNAL 473 (1960); Note, 72 Harvard 


Law Review 354 (1958). 


cited at 
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The question will be posed whether 
it is not the same thing to enforce an 
award forbidding a strike as it is for 
the court to enjoin the strike itself 
in the first instance. It will be asked: 
If one is barred by the Norris- 
LaGuardia Act, why should the other 
be permitted? The answer is that 
there are several highly significant 
differences between arbitration and 
direct judicial intervention: The orig- 
inal authority of an arbitrator derives 
from the consent of the parties, not 
governmental compulsion, and there- 
fore his authority is not subject to the 
potential abuses against which the 
Norris-LaGuardia Act was aimed; ** 
and, furthermore, the arbitrator is able 
to fit his remedies to the particular 
context of the industrial relations of 
the parties.** It does not necessarily 
follow that an arbitrator would ad- 
judge the same penalty as a court for 
the same violation of contract.°® That 
arbitration differs sharply from liti- 
gation originally brought in court is 
attested by the grievance arbitration 
decisions of the Court, as well as by 
decisions permitting arbitrators to 
exercise preliminary jurisdiction over 
alleged contract violations even where 
unfair labor practices may be involved.*° 


The most significant precedent on 
enforcement of awards barring strikes 


is the New York Court of Appeals 
decision in Ruppert v. Egelhofer,™ 
holding that an arbitration award 
prohibiting a strike could be enforced 
by the state courts despite the state 
anti-injunction act.**? The court de- 
cided that the anti-injunction statute 
was not intended to apply to proce- 
dures such as arbitration consented to 
by the party concerned. If this rea- 
soning were applied to the Norris- 
LaGuardia Act, an arbitration award 
forbidding a strike would also be en- 
forceable in the federal courts under 
Section 301. Furthermore, under this 
view, if decisions holding arbitration 
to be the exclusive remedy where it is 
available were applied, judicial relief 
would be stayed pending arbitration 
even without reference to the Norris- 
LaGuardia Act. 


Once it is held that an arbitrator’s 
award barring a strike is specifically 
enforceable in the federal courts, the 
reason urged in support of a different 
result in the state and federal courts 
disappears. A uniform rule would no 
longer preclude effective enforcement 
of no-strike clauses, and thus would 
not run counter to the purposes ex- 
pressed in the legislative history of 
Section 301.°° The outcome would be 
a uniform rule that no-strike clauses 
may be enforced by injunctive relief 





* Cf. Frankfurter and Greene, The Labor 
Injunction (1930); S. Rept. 163 (72d Cong., 
Ist Sess., 1932), p. 18; Gregory, Labor and 
the Law (2d Rev. Ed., 1958), pp. 83-104. The 
situation attacked is exemplified by Hitch- 
man Coal & Coke Company v. Mitchell, 245 
U. S. 229 (1917); In re Debs, 158 U. S. 564 
(1895). 

* Cf. Schulman, 
Law in Labor Relations,” 
Review 999 (1955 ,. 

"58 Columbia Law Review 908, 913, 
n. 34, 35 (1958), and authorities cited. 

® See [AM v. Cameron Iron Works, Inc., 35 
LC 971,671, 257 F. 2d 467 ,(CA-5, 1958), 
cert. den., 358 U. S. 880 (1958); Dunau, 
“Contractual Prohibition of Unfair Labor 
Practices: Jurisdictional Problems,” 
Columbia Law Review (1957); Samoff, 
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“Reason, Contract and 
68 Harvard Law 


and 


57 


52 


“The NLRB and Arbitration: Conflicting 


or Compatible Currents,” 9 Lapor Law 
JourNAL 689 (1958); Note, 59 Columbia Law 
Review 153, 168-171 (1959); Note, 69 Har- 
vard Law Review 725 (1956). If the arbitra- 
grants the relief which might 
otherwise be secured under the NLRA, 
the need for an unfair labor practice is 
obviated. See, also, Note, “The Effect Given 
to an Arbitration Award by the NLRB in 
an Unfair Labor Practice Hearing,” 20 
Louisiana Law Review 767 (1960). 
* Case cited at footnote 20; see 58 Columbia 
Law Review 908 (1958). 
=New York Civil 
876(a). 

“ The fact that the Norris-LaGuardia Act 
is phrased in terms of the jurisdiction of the 
federal courts need not prevent the applica- 
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Practices Act, Sec. 
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courts in 
award, 


in both state and federal 
pursuance of an arbitration 
but not by injunction in an original 
proceeding brought in either a federal 
or state court in the first instance. 


Once the foundation has been laid 
by enforcement of no-strike clauses 
through arbitration awards, it may 
ultimately develop that damages as 
well as injunctive relief will be chan- 
through arbitration.** This 
would round out the symmetry of 
grievance arbitration decisions by 
making arbitration the exclusive en- 
forceable remedy for violations of the 
collective agreement by either unions 


neled 


or employers, where arbitration is 
provided for by the collective agree- 
ment and the agreement does not ex- 
plicitly negative such a result. 


Assuming that it is held that arbi- 
tration awards prohibiting strikes are 
specifically enforceable under Section 
301 but that judicial relief in the first 
instance is precluded pending arbitra- 
tion, the question remains as to what 
enforcement will be available under 
agreements containing no arbitration 
One reason for denying 

the presumed 
arbitral remedy 
where available The im- 
pact of the Norris-LaGuardia Act 


provision. 

initial judicial relief 

the 
is absent. 


exclusivity of 


(Footnote 63 continued) 
tion of the policies underlying it in cases 
governed by Sec. 301 brought in state courts 


The Norris-LaGuardia Act is one of the 
national labor laws to which the courts must 
look in fashioning federal law under Sec. 
301 under the decision in Lincoln Millis. The 
Norris-LaGuardia Act would therefore not 
be applied to the state courts as such; 
rather, modified by the necessary accommo- 
dation to other federal labor statutes, it 
would help to determine the law under Sec. 
301, which in turn is binding in state courts. 
It is relevant in this connection that one ot 
the primary reasons for the jurisdictional 
approach taken in the act was the view that 
substantive legislation of the same 
nature might be held invalid. (See Truax v 
Corrigan, 257 U. S. 312 (1921).) 


sideration would not exist today. 


direct 


This con- 


(See Senn 


No-Strike Clause 


directly in the federal courts, and, to 
the extent that uniformity of federal 
law is required under Section 301, in 
the state courts as well—however, re- 
mains unaffected. That barrier might 
perhaps be overcome under the prin- 
ciple of the Ruppert case, if both par- 
ties stipulate in the agreement that 
injunctive relief is contemplated. 


A different question is raised by 
decisions * holding strikes enjoinable 
by direct judicial action without re- 
course to arbitration and despite the 
Norris-LaGuardia Act where the 
strike would interfere with arbitra- 
tion. While these 
more support from the arbitral process 


decisions draw 
than a simple injunction without ref 
erence to arbitration, the reasons for 
judicial relief notwithstanding an 
anti-injunction statute evolved in the 
Ruppert case would not apply. Rather, 
those reasons would dictate a quick 
decision by the arbitrator as to the 
status of the strike under the contract, 
followed by prompt enforcement of 
the award if necessary. 


Obligations of Outside Unions 


An outside union which induces a 
strike which would be barred by an 
existing collective agreement has no 
contract with the employer, so that a 


v. Tile Layers Union, 1 LC 17,023, 301 U. S 
468 (1937); cf. Ratlway Employees Depart 
ment v. Hanson, 30 LC § 69,961, 351 U. S 
225 (1956).) 

“See Armstrong-Norwalk Rubber Corpora 
tion v. Local Union No. 283, 36 LC 9 65.001. 
167 F. Supp. 817, 821 (DC Conn., 1958), 
appeal dism’d, 260 F. 2d 618 (CA-2, 


29 and 30 


1959). 
cf. authorities cited in footnotes 
lo the contrary, however, see cases cited in 
58 Columbia Law Review 908, 909, and n. 11 
(1958), and the assumption 
ing the availability of direct suits for dam 
ages in Lewis v. Benedict Coal Company 
at footnote 21. 

*E. g., Johnson Johnson v. Textile 
Workers, 40 LC ¥ 66,658 (DC N. J., 1960); 
cf. American Smelting & Refining ( ompany 7 
Tacoma Smeltermen’s Union, 37 LC § 65,714. 
175 F. Supp 750 (DC Was! , 1959) 


made concern 


cited 
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suit against it would not seem to fall 
within Section 301. Nevertheless, 
such action by outside unions has been 
attacked as inducing a breach of con- 
tract or as unjustified interference 
with business relationships.** While 
suits on such grounds may not be 
within Section 301, they raise impor- 
tant federal questions which are closely 
related to issues under Section 301. 
These questions differ sharply accord- 
ing to what evidence, if any, exists 
that the union which negotiated the 
existing agreement represented a ma- 
jority of the employees concerned. 
Where the existing union has been 
certified by the National Labor Rela- 
tions Board as representing a major- 
ity, Section 8(b)(4)(C) of the NLRA 
makes it an unfair labor practice to 
induce a strike to require the employer 
to recognize another union. Since al- 
most all strikes by outside unions in- 
volve a demand for recognition,® such 
strikes are effectively prohibited by 
Section 8(b)(4)(C). Section 8(b) (7) 
(A), added by the Landrum-Griffin 
Act of 1959, further makes it an unfair 
labor practice to picket to require 
recognition “where the employer has 
lawfully recognized in accordance 
with this Act any other labor organi- 
zation and a question concerning 
representation may not appropriately 
be raised under Section 9(c) of this 
Act.” 





“See 59 Columbia Law Review 810, 811, 
and ‘n. 12-14 (1959). 

” Sut cf. Douds v. Local 1250, 6 i 
7 65,015, 173 F. 2d 764 (CA-2, 1949), 

*See San Diego Building Trades Council 
v. Garmon, 37 LC 9 65,367, 359 U. S. 236 
(1959); Garner v. Teamsters Union, 24 LC 
{ 68,020, 346 U. S. 485 (1953). 

@NLRA Sec. 9, 49 Stat. 453 (1935), as 
amended, 61 Stat. 143 (1947), as amended, 
29 USC Sec. 159 (1958). 

™@ILGWU v. NLRB, 40 LC 66,535, — F. 
2d — (CA of DC, 1960), cert. granted, 
October 10, 1960; Dixie Bedding Manufac- 
turing Company v. NLRB, 37 LC 4 65,582, 
268 F. 2d 901 (CA-5, 1959); UMW, District 
50, v. NLRB, 30 LC { 70,059, 234 F. 2d 565, 
569 (CA-4, 1956). See McDermott, “Recog- 
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Any state remedy for these situa- 
tions would seem pre-empted by the 
exclusive jurisdiction of the NLRB to 
prevent unfair labor practices,® so 
that the crucial matter is what con- 
duct falls within the prohibition of 
the act. The most significant words 
here are those of Section 8(b)(7)(A) 
—‘“lawfully recognized in accordance 
with this Act.” The Act contem- 
plates recognition of unions represent- 
ing a majority of employees,” and 
only of such unions.” If, however, as 
some state courts have held,”‘ the mere 
execution of a collective bargaining 
agreement carries with it a presump- 
tion of validity,”* the door is opened 
for oppression of employees by minor- 
which sign 


ity unions or unions 


contracts contrary to 


“sweetheart” 
the interests of the employees.” A 
racketeer or minority union need only 
sign a contract with an employer, and 
a majority union would be excluded 
until it had demonstrated the minor- 
ity status of the contracting union. 
Such a result is unduly burdensome 
to the right to organize and bargain 
collectively, which is the basis of the 
NLRA. 

Some protection is afforded by Sec- 
tion 10(1) of the NLRA, 
by Section 704(d) of the Landrum- 
Griffin Act, which precludes a prelim- 


as amended 


inary injunction under Section 8(b) (7) 


nition and Organizational Picketing Under 
Amendments to the Taft-Hartley Act,” 11 
Lapor Law JourRNAL 727, 731 (1960). 

* See footnote 65. 

" This has been the general rule in repre- 
See Naumoff, “An Analysis 

Bar Doctrine,” 7 LABor 
199, and n. 6 (1956). 
however, exceptions to 


sentation cases. 
of the Contract 
Law JourNAL 197, 
There have been, 
this rule, and the Board has recently limited 
the contract bar period to two years. Pa- 
cific Coast Association of Pulp and Paper 
Manufacturers, 121 NLRB, No. 134 (1958). 

™See 59 Columbia Law Review 810, 813 
(1959); Comment, 69 Yale Law Journal 1393, 
1405-1406 (1960): New York Times, Febru- 
ary 16, 1959, p. 1, col. 8. 
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while an unfair labor practice charge 
of employer domination or assistance 
of a union is pending under Section 
8(a)(2).* Section 7 of the NLRA, 
which protects employee rights to 
these opportunities, however, would 
dictate further that the contracting 
union bear the burden of affirmatively 
demonstrating its majority support 
before an outside union could be 
barred. Because of the possibility of 
pressure on employees and the policy 
of Section 9 of secret employee choice, 
only a free expression of employee 
choice by secret ballot in a certifica- 
tion election or other impartially su 
sufficient 


pervised vote * should be 


evidence for this purpose. 


The rule of Section 10(1), and the 
broader rule requiring secret employee 
choice under the policies of Sections 
7 and 9, if adopted, should each be 
binding upon the state courts because 
they deal with conduct regulated by, 
but under, 
federal law. 


specifically permissible 


Responsibility 
of Individual Employees 

The objective of the employer in 
negotiating a no-strike clause is to 
secure continuity of work; the agree 
ment with the union is only a means 
to that end. Therefore, a no-strike 
provision can only be effective if there 
is compliance by individual employees. 
The most important means of secur- 
ing compliance is the negotiation of 


agreements which actually reflect the 


needs of employees sufficiently to en- 


™ See Case No. SR-504, 1960 CCH NLRB 
{ 8924; Comment, 69 Yale Law Journal 1393, 
1406 (1960). 

Cf. NLRB v. UMW, District 50, 34 LC 
q 71,257, 355 U. S. 453 (1958) 

* Joseph Dyson & Sons, 72 NLRB 445 
(1947); Scullin Steel Company, 65 NLRB 
1294 (1946); Daykin, “The Legal Aspects of 
Strikes,” 11 Laspor LAw JourNAL 739, 747 
(1960); Cf. Mastro Plastics Corporation v 
NLRB, 29 LC 4 69,779, 350 U. S. 270, 280, 
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list their cooperation in a workable 
relationship on the job during the 
contract term. A further means is to 
hold the union responsible and to rely 
upon its influence to secure employee 
cooperation. 


Where this fails, the most common 
kinds of discipline imposed are reduc- 
tions in benefits flowing from employ- 
ment, up to discharge as the most 
severe form of such a penalty. It has 
been held that discharge for a wild 
cat strike does not violate the NLRA,” 
and arbitrators generally regard par 
ticipation in a wildcat walkout as just 
cause for discipline under the collec 
tive agreement, although they may 
review the severity of the penalty in 
appropriate cases."7 Discharge would 
seem sufficiently severe as a maximum 
penalty, and it is the traditional ex 
treme penalty meted out by employ 
ers or within “industrial government” 
as limited by collective bargaining. 

In Louisville & Nashville Railroad 
Company v. Brown,*"* the 
Court of Appeals for the Fifth Cir 
cuit held that the far drastic 
penalty of money damages 
wildcat strikers could also be applied. 
The court relied in part upon breach 
Labor 


however, 


more 
against 


of a duty under the Railway 
Act not to strike over grievance dis- 
putes, although the act does not ap- 
pear to contemplate damages against 
individual employees as a sanction to 
enforce such a duty.” However, it 
upon the tort 
interference with business and 
the existence of a no-strike provision 


concept of 
upon 


also relied 


in the collective bargaining agreement.*° 


n. 10 (1956); Note, 59 Harvard Law Review 
747 (1946) 

™ See Daykin, “The No-Strike Clause,” 11 
University of Pittsburgh Law Review 13 
(1949); Note, 106 Uniwersity of Pennsylvania 
Law Review 999 (1958). 

*® 34 LC 971,236, 252 F. 2d 149 (CA-5, 
1958), cert. den., 356 U. S. 949 (1958). 

* See discussion in Comment, 59 Columbia 
Law Review 177 (1959). 

” See 252 F. 2d, at p. 156 





The award of damages against in- 
dividual employees for a_ peaceful 
strike appears particularly undesirable 
from the point of view of labor rela- 
tions. Such damages cannot be com- 
pensatory to the employer, so that 
their primary function must necessarily 
be as a penalty against the employee. 


As a penalty, damages against an 
individual employee are so drastic as 
to constitute “cruel and uausual pun- 
ishment” within the framework of in- 
dustrial relations. Any substantial 
judgment for damages against an in- 
dividual employee may wipe out his 
entire life savings, and perhaps take 
his home or automobile if he has 
them, all in one blow. Few criminal 
fines could approach such a penalty 
in severity, whereas, on the other 
hand, we can never be certain that a 
wildcat strike may not be morally 
justified in particular cases—as where 
a company and union unfairly ignore 
the rights of individual employees,*" 
and legal remedies are too slow or 
beyond the means of the individual 
employee. Such a penalty for the of- 
fense of breach of a no-strike provi- 
sion violates what Mr. Justice Stone 
in another context called “that justice 
and moderation without which no 
free government can exist.” *” 


The practical result flowing from 
imposing damages upon individual 
employees must necessarily be lasting 
bitterness which will poison industrial 
relations for a long time for the em- 
ployer concerned and, should the prac- 
tice become widespread, for others 
as well. 

The result in Louisville & Nashville 
Railroad Company v. Brown is incon- 


sistent with the scheme of remedies 
of the Railway Labor Act, and there- 
fore it should not be reached even in 
railway where the policy 
against strikes over grievances is par- 
ticularly strong.** Where the Taft- 
Hartley Act, rather than the Railway 
Labor Act, applies, the Brown result 
is even less appropriate and appears 
to be barred by several independent 
lines of reasoning. 


cases ~ 


First, Section 301, as interpreted in 
Supreme Court decisions dealing with 


grievance arbitration, contemplates 
arbitration as the primary means of 
adjusting industrial disputes where 
an arbitration clause is contained in 
the collective agreement. An arbitra- 
tor would rarely, if ever, sanction so 
drastic a penalty as damages against 
an individual employee; and, accord- 
ingly, it would be inconsistent with 
arbitration as a system of dealing with 
industrial disputes to pre-empt the 
arbitrator’s jurisdiction by allowing a 
direct suit for relief which the arbitra- 
tor presumably would not grant. 
Section 301 should be held to preclude 
a state remedy so fundamentally in- 
consistent with cases decided under 
that section, even though suits between 
employers and individual employees are 
not within federal jurisdiction under 
Section 301. 


This might be less appropriate if 
the only reason for the development 
of federal law under Section 301 were 
to avoid constitutional objections to 
federal jurisdiction which might arise 
if the section merely conferred juris- 
diction to enforce state law. Although 
the resolution of any such possible 
constitutional question was one result 





* See the facts involved in Steele v. Louis- 
ville & Nashville Railroad Company, cited at 
footnote 8; cf. Gregory and Katz, Labor 
Law (1948), p. 706. 

® Minersville School District v. Gobitis, 310 
U. S. 586, 606-607 (1940) (Stone, J., dis- 


senting). 
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* See Comment, 59 Columbia Law Review 
177 (1959). 

“See Brotherhood of Railway Trainmen v. 
Chicago River & Indiana Railroad Company, 
cited at footnote 51; Murphy, “Injunctive 
Prevention of Strikes on Railroads and Air- 
lines,” 9 LABor LAw JourNAL 329 (1958). 
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of the decision that Section 301 author- 
ized the development of federal law, 
the Court in Lincoln Mills and cases 
following it did not rely upon any 
such ground. Rather, Section 301 was 
viewed as an affirmative authorization 
for the fashioning of federal law gov- 
erning collective bargaining agree- 
ments so as to effectuate the policies 
of our national labor laws. Under 
this view, any inconsistent state rules 
must give way.*° 

Second, Section 301(b) explicitly 
provides that individual union mem- 
bers shall not be liable to pay judg- 
ments against labor organizations in 
suits under Section 301. This consti- 
tutes an explicit policy against indi- 
vidual liability for breaches of collective 
agreements. Imposition of correspond- 
ing liability directly upon individual 
employees would defeat the purpose 
of Section 301(b) of insulating indi- 
vidual employees from personal lia- 
bility in such cases. 

Third, Section 7 of the NLRA pro- 
tects the rights of employees to en- 
gage in “concerted activities for . 
mutual aid or protection ....” While 
it has been held that wildcat strikes 
are not within the protection of this 
provision,®*® these holdings arose in 
the context of the penalty of dis- 
charge. Section 7 may, therefore, pro- 
tect wildcat strikers to the extent of 
shielding them from the extreme pen- 


may properly be removed from their 
jobs. 

Section 7 need not be viewed as 
classifying all employee activities into 
those absolutely protected and those 
absolutely unprotected. Rather, the 
section may prohibit all interferences 
not justified by compelling reasons in 
accord with the policy of the act. 
Such an interpretation would be sup- 
ported by the interpretation of other 
guarantees of individual rights as per- 
mitting narrowly limited interference 
with such rights ** where the justifi- 
cation was compelling, but precluding 
all unnecessary interference.** Clearly, 
damages against individual wildcat 
strikers are neither justified by com- 
pelling reasons nor in accord with the 
policy of the act. If this is correct, 
then any state rule imposing damages 
must be overridden by Section 7.*° 


Finally, imposition of damages against 
individual employees for striking may 
raise a serious constitutional question 
under the prohibition against invol- 
untary servitude. Unwarranted leav- 
ing of work by an employee may 
properly be dealt with by termination 
of employment, but to go further than 
this and penalize an individual for 
quitting by means of damages—even 
though he acted in conjunction with 
his fellows and even though he acted 
with the expectation of returning if 
his demands are met—has the effect 
of coercing him to remain on the job. 





alty of damages, even though they 


* Compare Local 24, IBT, v. Oliver, 36 LC 
7 65,161, 358 U. S. 283 (1959). 
* See footnote 75. 
* See Dennis v. U. 


S., 341 U. S. 494 (1951); 
see Githoney v. Empire Storage & Ice Com- 
pany, 16 LC ¥ 65,062, 336 U. S. 490 (1949); 
Kovacs v. Cooper, 336 U. S. 77 (1949) ; Chap- 
linsky v. New Hampshire, 315 U. S. 586 
(1942). 

* Talley v. California, 362 U. S. 60 (1960); 
Bates v. Little Rock, 361 U. S. 516 (1960); 
Kingsley International Pictures Corporation v. 
Regents, 360 U. S. 684 (1959); Staub v. City 
of Baxley, 33 LC $71,200, 355 U. S. 313 
(1958); NAACP v. Alabama, 357 U. S. 449 


No-Strike Clause 


(1958); Butler v. Michigan, 352 U. S. 380 
(1957); compare the approach in commerce 
clause cases, e.g., Bibb v. Navajo Freight 
Lines, cited at footnote 10; Dean Milk Com- 
pany v. Madison, 340 U. S. 349, 354 (1951); 
Southern Pacific Company v. Arizona, cited at 
footnote 10, at pp. 781-782. 

® Hill v. Florida, 9 LC § 51,208, 325 U. S. 
538 (1945). By contrast, UAW v. Russell, 34 
LC 4 71,546, 356 U. S. 634 (1958), sustaining 
the award of damages under state tort law, 
concerned violent conduct which could never 
even in part by 


be considered protected 


the act. 
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This results in the evil condemned by 
the prohibition of involuntary servi- 
tude contained in the Thirteenth 
Amendment, which covers both fed- 
eral and state action®’ and, by its 
terms, unlike the Fourteenth Amend- 
ment, even private action.** The 
problem involved is recognized in 
what is explicitly called a “saving 
provision” of the Taft-Hartley Act.” 
This section reinforces the view that 
the act, as well as possibly the Con- 
stitution, forbids the kind of penalty 
involved in Louisville & Nashville Rail- 
road Company v. Brown.** 


CONCLUSION 

Section 391 of the Taft-Hartley Act, 
as interpreted in Lincoln Mills and 
subsequent Supreme Court decisions, 
lays the groundwork for the develop- 
ment of a national law of collective 
bargaining agreements’ consistent 
with the national character of so much 
of our labor relations. Perhaps even 
more important, Section 301 affords 


an opportunity for the development 


of federal law in accord with the 


objectives of our national labor laws, 


rather than painful analogy to the 
law dealing with other contracts where 
the circumstances may differ in vital 
respects. 

The decisions of June, 1960, dra- 
matically illustrate the opportunities 
created by Section 301, in the light of 
Lincoln Mills, to forge a truly modern 
law of collective bargaining which 
will promote industrial peace to the 
benefit of both employers and em- 
ployees. In the light of these de- 
cisions, it is now clear that the federal 
courts have jurisdiction not only to 
enforce agreements to arbitrate in col- 
lective bargaining contracts, but also 
to enforce the resulting awards; and 
that the authority granted to the arbi- 
trator by the parties to such agree- 
ments to interpret the agreements 
will be upheld and respected by the 
courts as vital to the workings of 
collective bargaining. 

In the grievance arbitration cases, 
the Court has frequently spoken of 
grievance arbitration as the quid pro 
quo for an agreement not to strike. 
It follows that no-strike provisions 
receive effective enforce- 


also must 





® Compare Bolling v. Sharpe, 347 U. S. 497 
(1954). 

“Amendment XIII, Sec. 1: “Neither 
slavery nor involuntary servitude, except as 
a punishment for crime wherof the party 
shall have been duly convicted, shall exist 
within the United States, or any place sub- 
ject to their jurisdiction.” That the Thir- 
teenth Amendment is not limited to slavery 
alone is confirmed by Taylor v. Georgia, 315 
U. S. 25, 29 (1941); Bailey v. Alabama, 219 
U. S. 219, 241 (1911). 
in Comment, 59 Columbia Law Review 177, 
182, n. 34 (1959). 

" “Nothing in this Act shall be construed 
to require an individual employee to render 
labor or service without his consent, nor 
shall anything in this Act be construed to 
make the quitting of his labor by an indi- 
vidual employee an illegal act; nor shall any 
court issue any process to compel the per- 
formance by an individual employee of such 
labor or service, without his consent oF 
61 Stat. 162 (1947), 29 USC Sec. 143 (1958). 
Compare Sinclair Refining Company v. At- 
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See, also, cases cited 


November, 


kinson, 40 LC § 66,682 (DC Ind., 1960) (de- 
cided under Sec. 301(b)). 

* Although Louisville & Nashville Railroad 
Company v. Brown (cited at footnote 78) 
appears to be contrary to controlling prin- 
ciples of existing federal law, if applied 
beyond the railway field as well as on its 
own facts, the denial of certiorari suggests 
that legislation to make certain that the 
error made in that case is not repeated might 
not be inappropriate. Such legislation might 
prohibit the awarding of damages against 
individual employees in any industry affect- 
ing interstate or foreign commerce for par- 
ticipation in any peaceful strike, whether or 
not in violation of federal law or the law of 
any state, and whether or not in violation of 
any collective bargaining agreement. It 
might be further provided that the statute 
would not affect otherwise existing rights to 
injunctive relief, the rights or duties of labor 
organizations, or the right of an employer 
to discharge employees for strikes in viola- 
tion of collective agreements. 
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The sacred rights of mankind are 
not to be rummaged for among old 
parchments or musty records. They 
are written, as with a sunbeam, in 
the whole volume of human nature, 
by the hand of the Divinity itself, 
and can never be erased or ob- 
scured by mortal power. 
—Alexander Hamilton 





Such 
matter, 


Section 301. en- 


practical 


ment under 
forcement, as a 
requires the availability of some sort 
of injunctive relief—not merely dam 
ages after the fact. Yet the Norris- 
LaGuardia Act appears to bar injunctive 
relief through original suits brought 
in the federal courts; and the uni 
formity required by the supremacy 
clause and contemplated by Lincoln 
Mills that the same result 
would both the and 


federal courts. 


dictates 


follow in state 


\ possible escape from this dilemma 
is suggested by the grievance arbitra- 
tion themselves — specific en- 
forcement of agreements to arbitrate 
and arbitration awards where strikes 
as well as other breaches of collective 


cases 


agreements are involved, and where 
strikes are prohibited by an award as 
well as where other relief is granted. 
The decision of the New York court 
in Ruppert v. Egelhofer supports such 
an outcome which would not 
entail the evils against the 
Norris-LaGuardia Act was aimed. If 
Ruppert may be absorbed as federal 
law under Lincoln Mills, the reasons 
for differing results in state and fed- 
eral courts as to the enjoinability of 
breaches of no-strike provisions will 


one 
which 


no longer apply. 

Outside unions may reasonably be 
prevented from destroying the effec 
tiveness of no-strike provisions where 
the contracting union can show un- 
mistakably that it has been selected 
by a majority of the employees. In 


No-Strike Clause 


this situation, effective protection may 
be provided under Section &(b) (4)(C) 
and Section 8(b)(7) of the NLRA. 
Where the majority status of the con- 
tracting union has not been demon- 
strated by secret ballot choice of the 
however, it would be an 


employees, 
undue burden upon the employee rights 
guaranteed by Section 7 of the NLRA 


to restrain an outside union from act 


ing because of the position of an 
inside union which may lack employee 
sanction. 


Finally, penalties within the em- 
culminating in 


ployment relationship 
and re- 


discharge where 
viewable through arbitration 
to be the appropriate means of en 


necessary, 
appear 


forcing no-strike provisions against 
individual wildcat strikers. The dras 
tic penalty of a judgment for damages, 
permitted in Louisville & Nashville Rail- 
road Company v. Brown, contravenes 
the scheme of regulation of the Rail 
way Labor Act, under which it was at 
least in part decided. If extended 
beyond the railway field, it would vio 
late the reasonable rights of employ- 
ees under Section 7 of the NLRA, the 
policy of Section 301(b), and possibly 
even the prohibition of involuntary 
servitude contained in the Thirteenth 
Amendment. 


The working-out of effective and 
workable means of enforcing no-strike 
provisions is necessary to the enforce- 
ment of collective bargaining agreements 
as contemplated under Section 301. 
To be effective, such enforcement 
must be consistent with the scheme of 
industrial government which has been 
evolved under collective bargaining 
agreements. This requires that arbi 
tration be accorded the central place 
in the adjudication of breaches of no- 
strike provisions, as well as of other 
provisions of the agreement; that the 
contracting union have clear majority 
support before the agreement is bind- 
and that justice 
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ing upon outsiders; 





and moderation be observed in impos- problems, starting from an apprecia- 
ing penalties upon individual wildcat tion of industrial realities and in the 
strikers, which may properly be up to light of the objectives of our national 
and including discharge in appropri- labor laws. Given such an approach, 
ate cases, but should never go be- the difficulties should be soluble, so 
that employers, unions and employees 
can live with the outcome and so that 
this outcome will be in the national 


[The End] 


yond it. 

The Supreme Court’s decisions in 
grievance arbitration cases lay the 
groundwork for approaching these interest. 


LABOR IN THE FABULOUS SIXTIES 


“Factory automation has become world-wide. . . °. The | Russian] 
Sixth Five-Year Plan lays heavy emphasis on the development and 
extension of highly-automated production methods throughout Soviet 
industry. A Ministry of Instruments and Automation was recently 
established. All of men’s ventures into outer space represent (among 
other things) exploration of the frontiers of automation, and the 
Sputniks demonstrate that the Soviet scientists are at least abreast 
of us in their mastery of the most advanced of automatic control 
techniques. 

“Under these circumstances,” NLRB Member Joseph A. Jenkins 
told the Annual Production Conference of the Monsanto Chemical 
Company at St. Louis, Missouri, “no one can dismiss ‘automation’ as 
a word with more romance than meaning 

“It has been predicted that automation will: 

“(1) require complete revision of thinking about incentive systems ; 

“(2) require adjustment of wage structures ; 

“(3) disturb traditional jurisdiction of some unions by the need 
of unifying skills in a new class of maintenance workers ; 

“(4) require changes in the internal structure of some unions to 
accord recognition to new groups of employees ; 

“(5) reduce the interaction among workers both by reducing their 
numbers and by increasing their spatial separation in the plant; 

“(6) increase the interaction among workers and supervisors; 

“(7) eliminate seniority as a relevant criteria for the retention 
or promotion of employees ; 

“(8) shift the composition of the work force required ; 

“(9) either weaken or strengthen the union strike—permitting a 
factory to continue in production manned with only a few super- 
visors or making any close down too expensive : 

“(10) change the nature of the scope and content of collective 
bargaining agreements and 

“(11) either decrease or increase the number of jobs for workers 
as a category. 

“In most industries, opposition to change is no longer a significant 
union policy. [It is said that] “Technological change and increased 
productivity have become “national virtues”.’ If that be so, 
there will be accommodation for, not opposition to, change.” 


| 
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Arbitration 
and the Dilemma of Possible Error 


By EDGAR A. JONES, Jr. 





Arbitration is evolving as an increasingly elaborate, widely used adjudi- 
cative mechanism. It is invoked by the parties and administered judiciously 
by the arbitrator. But, queries the author, should this be the end of the 
process? Don't we need an appellate step? He is a member of the Virginia 
bar and professor of law at the University of California at Los Angeles, 
and is on the FMCS and AAA panels. This article was published first in the 
Los Angeles Bar Bulletin for May, 1960, and is reprinted with permission. 





HERE ARE TIMES when a law professor or a practicing attor- 

ney throws up his hands in exasperation at an unexpected and 
seemingly irrational turn of decision in an area of the law then concern- 
ing him. On those occasions I have more than once heard it opined 
(in the back of my own head, admittedly, as well as off the tongues 
of others) what a pity it is that we cannot simply unstick the maze 
of judicial precedent, leaving intact only those enlightened decisions 
which add wisdom to our jurisprudence. 

It takes neither personal acquaintance nor peculiar insight to 
know that that unsticking spirit of juridical laissez-faire often has a 
beckoning quality for judges discomfited by the unwisdom of their 
brethren, contemporaries as well as predecessors. Of course, appellate 
review and the doctrine of stare decisis considerably inhibit a trial 
judge’s capacity to respond to it. Consider in contrast, however, the 
relatively uninhibited state of the arbitrator... Most people realize 
simply from reading their newspapers that there is a mechanism for 
reaching imparital decisions in labor and trade disputes called arbitra- 
tion. What is not so generally realized, even within the legal profes- 
sion, is that California arbitrators have decision-making powers not 
possessed even by judges. 

Section 1288 of the California Code of Civil Procedure provides 
for the vacation of an arbitrator’s award only where “corruption, fraud 
or undue means” taints the procurement or issuance of the award, or 
where the arbitrators are guilty of “misconduct” prejudicial to the 
rights of any party, or where the arbitrators have exceeded their 
powers or imperfectly executed them. 

It is clear enough that a good deal of arbitral discretion could 
be cut down by pre-emptive judicial review under the theory of an 





*See Jones, “Labor Arbitration and Stare Decisis,’ 4 UCLA Law Review 657 
(1957). 
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arbitrator exceeding his “powers.” In 
New York judicial misuse of that 
notion has been regarded as improp- 
erly ousting arbitrators of their power 
to decide matters at issue between the 
parties on the merits.? But in Califor- 
nia, the thrust of appellate decision is 
in the opposite direction. Thus it is 
here that the “Arbitrators are not bound 
to a strict adherence to legal proce- 
dures. They are not required to find 
fact, give reasons for their awards, or 
describe the processes by which they 
arrived at their decisions.” * Further, 
“Arbitrators, unless specifically required 
to act in conformity with rules of law, 
may base their decision upon broad 
principles of justice and equity, and 
in doing so may expressly or impliedly 
reject a claim that a party might suc- 
cessfully have asserted in a judicial 
action.” * Finally, “in the absence of 
some limiting clause in the arbitration 
agreement, the merits of the award, 
either on questions of fact or of law, 
may not be reviewed except as pro- 
vided in the statute.” ° 

In the Crofoot case, for instance, 
the court dismissed the appellant’s 
contention of an error of law apparent 
on the face of the arbitral award, stat- 
ing “Even if the arbitrator decided 
this point incorrectly, he did decide 
it. The issue was admitted properly 
before him. Right wrong, the 
parties have contracted that a decision 
should be conclusive. At most, it is 
an error of law, not reviewable by 
the courts.” ° Cap this sweeping allow- 
ance with the corollary that arbitra- 
tors need pay no heed to the decisions 
of other arbitrators either in the same 
or other plants. In practice, arbitral 
decisions in like cases are regarded 
(if regarded at all) as no more than 
potentially persuasive, dependent solely 


or 


upon whatever force of reason is gen- 
erated in the opinion of the other 
arbitrator. There is even debate among 
arbitrators, mindful of the individual 
nature of the cases, whether an arbi- 
trator should properly deem himself 
bound by viewpoints previously ex- 
pressed by him in other cases involv- 
ing other employers and even in 
earlier cases involving the same em- 
ployer. 


Part Il 


Set against the 
exercise of the discretion of judges, 
the arbitrator’s lot should be a happy 
Even so, it seems to me 


strictures on the 


one indeed. 
that the conscientious arbitrator is left 
with a rather substantial problem 
created by this very power which 
to decide each case 


leaves him free 


on its own merits. 
As an arbitrator 

labor dispute cases I must admit that 

the finality of this power has always 


in a number of 


somewhat awed me. I do not say that 


with any sense of withdrawal from 
responsibility. Like all decision-makers 
I have ever met, I am quite confident 
that I can analyze facts, deduce issues 


from them, evaluate arguments, main- 


tain my mind in a state of impartial 
detachment, and reach decisions, reflect- 
ing the inherent merits of cases brought 


before me. But observation of my 
peers, in and out of the legal profes- 
sion, must certainly convince me that 
I can also commit error, even egre- 
gious error, in the exercise of any one 
of those decisional skills. Thus with 
assurance I can state two conclusions 
concerning my decisions as a labor 
arbitrator. First, in close to one hun- 


dred arbitration cases, I know of not 





*See Summers, “Judicial Settlement of 
Internal Union Disputes,” 7 Buffalo Law 
Review 405 (1958). 

* Drake v. Stein, 116 Cal 
(1953). 
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*Sapp v. Barenfeld, 34 Cal. 2d 515, 
(1949). 

* Crofoot v. Blair Holdings Corporation, 119 
Cal. App. 2d 156, 186 (1953). 


°119 Cal. App. 2d, at p. 189. 
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a single one in which I have issued 
an erroneous decision. I say this 
despite my awareness that in all those 
cases I am sure that at least half the 
parties might be willing to observe 
that they have knowledge to the con- 
trary, and despite my own sense that 
it would be miraculous in the extreme 
were one person to make one hundred 
decisions without committing error. 
This leads me to my second conclu- 
sion, which might best be stated in 
the form of a question. If I did com- 
mit error, how could I know? My 
decisions were never upset upon ulti- 
mate review on the merits with re- 
spect either of the normative rules 
which I formulated or invoked, or of 
the facts which I found. 


Without in the least indulging in 
self-derogation, I can say that I strongly 
suspect that this record of apparent 
imperviousness to error (a record, 
I should add, shared by just about 
all arbitrators whom I know) is simply 
due to lack of informed review on the 
merits, by someone competent to do 
so after the issuance of my award. 

Once again, I hasten to observe 
that I am not in any manner suggest- 
ing the propriety of pre-emptive judi- 
cial review of arbitral awards on the 
merits. In my judgment, the pro- 
clivity of the New York courts to 
oust the judgment of arbitrators in 
the guise of an examination of an 
alleged exceeding of their powers is 
regrettable. By hypothesis, the parties 
have indicated their mutual desire to 
resolve their disputes by the grievance 
procedure, culminating in arbitration, 
which they have negotiated and in- 
cluded in their collective agreement. 
A decision has been rendered pursuant 
to that agreement. Part of the free 
enterprise commitment of our society 
is reflected in the fact that the great 
majority of responsible people on both 
sides of the labor-management “fence”’ 
are committed to voluntarism in the 
handling of their disputes. That is 
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also the legislative policy embodied 
in our labor laws. At this point to 
remove the dispute to the courts for 
what is really a consideration on the 
merits quite obviously inhibits that 
voluntarism in the settlement of labor 
disputes. The parties also seek ex- 
pertise in that decision-making proc- 
ess. Yet judicial pre-emptive review 
at the behest of a disaffected losing 
party substitutes the judgment of a 
person who does not purport to be 
a specialist in the handling of this 
particular type of dispute for one who 
had been jointly selected by the parties 
for that specific reason. 

It seems to me quite compatible 
with disapproval of judicial pre-emp- 
tion nonetheless to observe the need 
for an informed review of an arbitral 
award before its final issuance by an 
arbitrator. Of course, I have pur- 
posely placed in that last sentence the 
It is pre- 


phrase “informed review.” 
cisely because judicial pre-emptive re- 


view is not “informed” that it is 
to be deprecated as frustrating the 
achievement of the worthy policy 
goals implicit in the arbitral process. 
But who may then be said to be “in- 
formed” other than the arbitrator him- 
self? That question may readily be 
answered, I suppose, by asking an- 
other. Who is more “informed” as 
to possible error than a losing party 


? 


as determined by the arbitral award: 


Part Iil 

Given a proper rejection of judicial 
pre-emptive review as a solution to the 
dilemma of possible error in the arbi- 
tral award, and assuming decisional 
fallibility to be part of the human 
situation from which no decision-maker 
can there any effective 
means for the assurance of the avoid- 


secede, is 


ance of error? 

As might be expected, there are 
several possibilities. Which shall be 
utilized in a particular case must de- 
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pend upon the circumstances of the 
parties to the particular case. Some- 
times the choice will be made by the 
parties, sometimes by the arbitrator 
according to his view of their desires 
and necessities. Let us now consider 
the choices available, proceeding from 
the least formal to the most formal. 


A number of parties to labor arbi- 
trations want nothing whatsoever to 
do with any “second-look” procedure. 
A clean-cutting decision, one way or 
the other, which clears the deck of 
the particular problem, is the ideal 
arbitral decision for them. They are 
willing to live with the 50-50 odds for 
a favorable decision, assuming a care- 
ful selection of the arbitrator. They 
will simply write off any hurtful error 
until the next negotiation session and 
remedy it, if they feel the necessity, 
at the bargaining table. If the arbitra- 
tor’s decision is seriously interruptive 
of their relationship, they can always 
tear it up and settle the matter them- 
selves. I have heard of cases where 
that has been done. 


Other parties seek to handle the 
problem of the avoidance of error by 
utilizing a tripartite arbitration panel, 
flanking the impartial arbitrator with 


an employer representative and a 
union representative who will convene 
with him after the hearing has been 
concluded but before he issues his 
final award. Sometimes the procedure 
is adopted of having the impartial 
arbitrator submit a final draft of his 
award and opinion to the two partial 
members of the panel. This, of course, 
results in the effort of the ostensible 
losing party to snatch victory from 
the jaws of defeat and typically results 
in an emotional scene which can be 
disturbing to the future relationship 
of the parties. 

In some cases, the parties or the 
impartial arbitrator adopt the solu- 


Ellis, 149 Cal. App. 2d 751 





*Jannis v. 
(1957). 
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tion of having him issue what is upon 
its face a final award, but one which 
is dated ahead several days. Within 
that period of time it is understood 
that the parties have the opportunity 
to contact the arbitrator should the 
losing party (or, for that matter, the 
prevailing party, or both) feel that 
serious error has been committed 
which the arbitrator would wish to 
avoid. If persuaded, the arbitrator 
simply announces that his award shall 
not issue on the date as appears upon 
it and withdraws it from the parties, 
requesting them to return it to him, 
issuing a later award and opinion 
reflecting the criticism. The difficulty 
with this procedure lies in the fact 
that the courts have taken the position 
that the arbitrator has no further jur- 
isdiction once he has “issued” a final 
award.” Here the problem is to dis- 
tinguish whether a tentative award 
or a final award has been issued. That 
problem involves judicial determina- 
tion and frustrates the idea of 
avoiding judicial intervention. A fur- 
ther objection to this procedure is 
that it tends to encourage the kind 
of objectionable ex parte atmosphere 
which exists when a losing party out- 
side the presence of the other party 
seeks to prevail by telephone or letter 
upon an arbitrator to revise a tenta- 
tive award. It thus unfortunately 
tends to cast doubt upon the existence 
of the due process fair hearing which 
is so vital to the continued accept- 
ability of arbitration as a fair, quick, 
efficient and voluntary means of re- 


SO 


solving disputes. 

Finally, in those cases where it 
may have utility, there is available 
the device of a rehearing provision 
incorporated in an award, condition- 
ing the finality of the award upon the 
expiration of the time within which to 
request rehearing. What are the 
arguments for and against that kind 
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. |. we will have the technical capa- 
bility by 1985 to manage corpora- 
tions by machine, but humans 
will probably be engaged in roughly 
the same array of occupations as 
they are now.—Herbert A. Simon, 
of the Carnegie Institute of Tech- 
nology, in ‘‘Management by Ma- 
chine,"’ published in The Manage- 
ment Review, November, 1960. 





of post-award rehearing? First, of 
course, the issue of the legal power 
of the arbitrator to confer the right 
of a post-award rehearing must be 
examined. In that respect, his legal 
power is one thing when the parties 
encompass in their submission agree- 
ment a conditional direction to him 
to grant a post-award rehearing. It 
is another when he unilaterally em- 
bodies a post-award rehearing provi- 
sion in his award. Second, assuming 
that he has the legal power, is it 
compatible with the goals of arbitra- 
tion for the parties to authorize a 
conditional post-award rehearing (if 
he draws his power from that source) 
or for him unilaterally to create a 
conditional right to petition for a post- 
award rehearing? It must be observed 
preliminarily that there is very little 
legal authority in this area precisely 
because of the great discretion vested 
in the arbitrator by statute and judi- 
cial decision. 

So that we may have something 
concrete in front of us while we 
analyze the issues radiating from argu- 
ments for and against a post-award 
rehearing, perhaps it would be wise 
to reproduce at this point a provision 
which I have drafted and have on 
occasion incorporated in actual awards: 

“Provision for Rehearing 

“For the purpose of entertaining a 
written request from either of the 
Parties for a rehearing to correct any 
material error of omission or commis- 
sion, ambiguity, or question of appli- 
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cation allegedly evident in the Opinion 
or Award, the Arbitrator shall, for a 
period of seven (7) days next follow- 
ing from the date of this Award, 
retain jurisdiction of the Matter sub- 
mitted to arbitration by the Parties 
hereto, the retention of jurisdiction 
thus provided being necessary to effec- 
tuate the terms of the submission 
agreement of the Parties. Until the 
expiration of the relevant period of 
time stated in this provision for re- 
hearing, this Award shall not be deemed 
to have been issued. If no request is 
duly filed, this Award shall be deemed 
effective this date. A 
rehearing shall 


to be issued 
written request for 
detail the specific grounds relied upon 
for alleging a material question, error, 
or ambiguity, and a copy thereof shall 
be mailed by certified mail to the 
other party or parties. If the written 
request is postmarked no later than 
the seventh (7th) day next following 
the date of this Award, it shall extend 
the jurisdiction of the Arbitrator for 


a period of seven (7) days next fol- 
lowing the date of the written request. 


the 
the 


Within those seven (7) days 
Arbitrator, having 
Matter, shall in writing either reject 
the request for a rehearing or set a 
date for the requested rehearing. If 
the request for rehearing be denied, 
this Award shall thereupon be deemed 
date and 


reexamined 


to be issued effective that 
the jurisdiction of the Arbitrator shall 
accordingly cease. If the request for 
rehearing be granted, the jurisdiction 
of the Arbitrator shall continue until 
issuance of a final amended Award 
incorporating or rejecting the sub 
stance of the allegations contained in 
the request, but in no event beyond 
five (5) days from the date that the 
rehearing is concluded, or that the 
final rehearing briefs of the Parties 
are postmarked, whichever shall be 
the later date, unless the Parties by 
extend that time 


mutual agreement 


limit.” 
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It will immediately be noted that the 
granting of a rehearing pursuant to that 
provision is conditioned upon a de- 
tailed written statement of specific 
grounds indicating the necessity for 
correction of a material error of omis- 
sion or commission or for the elimina- 
tion of an ambiguity by the answering 
of a question regarding the application 
of the award. 

Does an arbitrator have the legal 
power unilaterally to incorporate that 
rehearing provision in an award? The 
answer is yes, so long as the period 
within which the matter must be 
consummated by direction of the par- 
ties has not run by the time that 
either the right to petition has ex- 
pired or a decision has been issued 
after the granted rehearing has been 
held. Recognizing in passing that 
there are problems which may arise 
if the time provided in the rehearing 
procedures exceeds the original time 
grant of the parties,’ let us for present 
purposes focus upon the issue of allow- 
ability within that time. What is the 
effect of this conditional award? Ad- 
mittedly, an arbitrator is bound by 
the terms of the submission agreement 
executed by the parties whereby they 
commit the matter to him for deci- 
sion." So long as he stays within 
their agreed time limit, however, an 
award containing this rehearing pro- 
vision is simply no final award until 
the time has expired within which 
the rehearing request must be filed 
or the rehearing decision must have 
been issued. There is therefore neither 
a relinquishment nor an extension of 
jurisdiction by the arbitrator merely 
by the issuance of an award condi- 


tioned upon a right of rehearing. It 
simply is not yet an “award” in legal 
contemplation. Jurisdiction ceases, by 
the terms the submission agree- 
ment, only when a final “award” is 
issued." All that the arbitrator has 
done by this unilateral inclusion of a 
rehearing provision is indicate to the 
parties the terms of a proposed award 
which will be deemed by him to be 
issued as a final “award” only upon the 
expiration of certain stated periods of 
time. If those periods are within the 
time dictate contained in the submis- 
sion agreement, the arbitrator’s action 
in granting a rehearing is akin to noth- 
ing more than a “reopening” of the 
case prior to his issuance of a final 
“award.” While the law appears to 
bar his unilateral reopening after issu- 
ance of a final “award,” ** the Cali- 
fornia Supreme Court has recently 
declared that an arbitrator has the 
discretionary power to reopen a case 
to take further evidence at any time 
prior to his issuance of a final 
“award.” ?* Further, it needs no argu- 
ment to conclude that the arbitrator 
himself may determine the date of the 
effectiveness of his award, so long as 
the parties have not incorporated a 
contrary provision in their submission 


of 


agreement. 

Irrespective of whether an arbitrator 
may unilaterally condition the finality 
of the issuance of his award upon the 


happening of one of the events stated 
in the draft rehearing provision, any 
possible doubts are eliminated if the 
parties to the arbitration explicitly 
direct him in writing to include the 


provision in his award. He has no 
jurisdiction except as the parties con- 
fer it upon him. If at their suggestion 





® See Silliman v. Carr, 159 Cal. 155 (1911); 
Dudley v. Thomas, 23 Cal. 365 (1863); Dugan 
v. Phillips, 77 Cal. App. 268 (1926). 

* See Jannis v. Ellis, cited at footnote 7. 

® O’Malley v. Petroleum Maintenance Com- 
pany, 48 Cal. 2d 107 (1957). 

™ Citizens Building v. Western Union Com- 
pany, 120 F. 2d 982 (CA-1941); Rust Engi- 
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Lehigh Structural Steel 
>., 1935) ; 
88 Cal. 


neering Company vw. 
Company, 79 F. 2d 830 (CA of D. ¢ 
Willis Finance Company v. Porter, 
App. 523 (1928). 

“Willis Finance Company v. 
at footnote 11. 

*® Grundwald-Marsx, Inc. v. 
ers, 52 Cal. 2d 568 (1959). 


1960 e@ 


Porter, cited 


Clothing W ork- 


November, Labor Law Journal 





or his,* the terms of the submission 
agreement define his jurisdiction to 
include that spelled out in the draft 
provision, there is no possibility of a 
later challenge that he lacked juris- 
diction to conduct a rehearing and 
issue a consequent award. 


It may be concluded, therefore, that 
the legal power exists. What of the 
desirability of providing this variation 
of a second look to the losing party? 


Potentially, the process may involve 
added expense in the form of the 
arbitrator's fees, attorney fees, or the 
costs of a transcription. It must be 
assumed, however, that the arbitrator 
selected by the parties is honest and 
is not going to use.the rehearing as 
an immoral device to extract further 
per diem payments from the parties. 
Were it otherwise, the parties would 
from the outset have delivered them- 
selves into the hands of a venal arbi- 
trator, and this would certainly be a 
lesser hazard of that venality. Careful 
selection of the arbitrator, rather than 
avoidance of a rehearing provision, 
seems the answer to the risk of venal- 
ity. 

But the cost basi- 
cally specious because it 
the factor of importance of sound 
the 
consequence to 


argument is 
overlooks 
decision to the parties. If case 
were of little or no 
both parties, it should not be before 
the arbitrator in event. If it is 
important enough to them to bring 
to arbitration, it is important enough 
to each of them to be assured of the 
chance to correct demonstrable error. 
As a matter of fact, my experience 
has been that a rehearing provision 


any 


can actually save expenses, particu- 


larly in tripartite situations, by avoid- 

ing additional unnecessary hearings. 
Of course, if there is no 

obtain correction of error by the arbi- 


way to 


trator, the parties are remitted to 
But, as we have al- 


judicial review. 
ready seen, the circumstances under 


which vacation of the award may be 
obtained are quite limited. Thus this 
corrective action is more illusory than 
real. We may then, that 
the rehearing provision does not merely 


conclude, 


delay a meaningful resort to correc 
tive judicial the losing 
party since the odds are quite heavily 


review by 


against upsetting the award for error 
of law or fact. 

[It should be observed as a caveat, 
however, that a losing party might 
endanger its judicial vacation right 
under Section 1288 if it did not first 
perfect and have denied a request for 
rehearing pursuant to a _ rehearing 
provision incorporated in an arbitra 
tor’s award.”° Failure to pursue the 
rehearing might very 
vacation, 


well act as a 
particularly if 
was included in the 
with a direction by 


waiver of 
the 
award to accord 


provision 


the parties contained in a submission 
This factor tend 
to incorporate in the process automatic 
for re 


agreement. would 
protective resort to a request 
hearing. 

It would be unrealistic not to recog 
nize that there is a substantial aver- 
sion among a significant number of 
persons to thinking of arbitration in 
terms of “justice” or of “law” rather 
than of utility to the collective bar- 
gaining process.**® But it 
unfortunate that 
the appropriateness of 


would be 


aversion to 
this 


were 
obscure 





“When a rehearing provision appears to 
be appropriate, I use a mimeographed form 
agreement whereby the parties direct me to 
include the specific rehearing provision in my 


award, 


Arbitration and Dilemma of Possible Error 


“Labor 


™ See Comment, “Exhaustion of Remedies 
Under Collective Bargaining Agreements 
A Reappraisal,” 54 Northwestern University 
Law Review 646 (1960). 

* See the illuminating discussion in Aaron, 
Arbitration Critics,” 10 
Laspor Law JourRNAL 605 (September, 1959). 
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rehearing procedure for advancing the 
goal of cooperation of employer and 
union in their continuing relationship. 
If an arbitrator has erred significantly, 
it is to the interest of both parties 
to get the error corrected so as to 
avoid unfortunate reactions to it. The 
losing party may be reluctant to re- 
sort to judicial review because the 
cure might have worse effects than 
the headache. But there appear to 
be no like grounds for concern about 
resorting to the rehearing procedure 
of their arbitrator. As to possible un- 
healthy prolongation of the dispute, 
after all, the cases would presumably 
be infrequent in which the procedure 
would be invoked by the losing party, 
and the granting by the arbitrator 
rarer still. The opportunity would 
seem to remove a possible irritant 
without substituting a new and differ- 
ent one in its place. 

Of course, an arbitrator utilizing 
this provision should properly be quite 
chary of granting a rehearing. He 
should scrutinize quite carefully the 
allegations contained in a request for 
rehearing. He should be at pains to 
avoid allowing a situation to come 
into being where the losing party 
merely vents spleen in a rehashing 
of the case. The provision has been 
created as one means to assure the 
opportunity for review and correction 
in that unusual case where a losing 


party can demonstrate the existence 


of a material error which, were it 
called to the attention of the arbitra- 
tor, would cause him in fairness and 
justice to wish to correct it. It pro- 
tests the parties against an unwittingly 
unjust or improper award, and the 
arbitrator against the commission of 
error. Perhaps, where it is appro- 
priate to use it, it affords that measure 
of review which protect the 
arbitral process the eventual 
introduction of pre-emptive judicial 
review in response to a felt need for 
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will 
from 


some kind of procedure for the avoid- 
ance of arbitral error. That, at least, 
is its design. Invoked by the parties 
with discretion, and administered judi- 
ciously by the arbitrator, inclusion 
of a rehearing provision in the arbi- 
tral award may add significantly to 
the utility of arbitration to disputants. 


Part IV 


Arbitration is evolving as an in- 
creasingly elaborate and widely utilized 
adjudicative mechanism. Pennsylvania 
makes compulsory use of it now in 
disposing of lower valued personal 
injury cases, thereby markedly re- 
lieving court congestion. It is in- 
creasingly appearing in commercial 
contracts to avoid time-consuming and 
costly resort to litigation. It is the 
mainspring of the grievance procedure 
of the vast majority of collective bar- 
gaining agreements in America, thereby 
drastically reducing the economic loss 
and personal hurt of labor dispute 
union strikes and employer lockouts. 


For the student of law, this modern 
dispute resolution procedure has a 
fascinating parallel in the development 
centuries ago in England of the equi- 
table powers of the Lord Chancellor 
in reaction against the unwieldy, time- 
consuming and overly technical com- 
mon law. But there is a caution 
implicit in that parallel. The burgeon- 
ing power of individual decision thus 
acquired by the Chancellors ultimately 
was checked. Procedures of review 
ultimately were imposed upon their 
individual discretion. The lesson of 
that parallel indicates that those who 
rightly encourage arbitration should 
also be attentive to assuring a reason- 
able degree of nonjudicial review to 
allow avoidance of error. Otherwise, 
judicial pre-emptive review may yet 
be imposed upon the arbitral process 
in the search for fairness even as it 
was upon the courts of equity. 


[The End] 
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The Supreme Court 
and the Federal-State “No Man’s Land” 


By JONATHAN MATTHEW PURVER 





This article examines the constitutional sources from which the doctrine 
of pre-emption developed and the Supreme Court's decisions pointing the 
way for Congress to correct flaws in the legislative structure. The pub- 
lication of this article was recommended by Paul Prasow, a lecturer in 
personnel management and industrial relations at the University of Cali- 
fornia at Los Angeles. Mr. Purver is a senior honor student at UCLA. 





R. JUSTICE FRANKFURTER has maintained that one func 

tion of the Supreme Court is to study the balance between the 
respective spheres of federal and state power.’ Indeed, not only 
has the Court studied this balance, but it has in great part determined 
the respective spheres of federal and state jurisdiction through its 
decisions which have established federal supersession with respect 
to Congressional labor legislation. 

The principle of supersession, as discussed by the Court, is that 
once Congress has legislated within a particular field, state legislation 
within this field will be inoperative. It thus happens that, upon 
occasion, state legislation will be considered invalid—or “pre-empted” 

because of the existence of federal legislation in that area, even 
though such federal legislation may appear too general to apply in 
that instance. In such cases, a “no man’s land” is created within the 
legal system in that the state is not permitted to act because of federal 
legislation although, at the same time, the federal government does 
not act because its legislation is too general in nature and does not 
provide for action in the specific case at hand. 

The effect of Supreme Court decisions with respect to federal 
pre-emption in relation to labor legislation has been to place this 
“no man’s land” of labor law generally within federal hands, and to 
allow Congressional labor legislation of a general nature to be so 
construed as to apply to specific cases arising thereunder. Before 
ve discuss and analyze these Court decisions, we shall examine the 
constitutional sources from which the doctrine of pre-emption developed 
in the United States and the legislation which interjected this doctrine 
into the area of federal labor law. 

The constitutional basis for supersession is found in Section 2, 
Article 6, of the Constitution—the “supremacy clause’—which states 


1 Frankfurter, 98 Proceedings of Amer. Phil. Soc. 233 (1954) 
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that “[t]his Constitution, and the laws 
of the United States ... shall be the 
supreme law of the land; and the 
Judges in every State shall be bound 
thereby, anything in the Constitution 
or laws of any State to the contrary 
notwithstanding.” The more specific 
legislative basis of federal superses- 
sion in the labor field is found in the 
Labor Management Relations Act of 
1947. 

Whereas the National Labor Rela- 
tions Act of 1935 (Wagner Act) had 
set down specific actions which the 
government would consider to be un- 
fair labor practices on the part of 
employers, it did not attempt to de- 
termine unfair labor practices on the 
part of labor organizations or their 
agents. Thus, it remained primarily 
within the jurisdiction of the states to 
deal with such union activities as 
strikes, picketing and boycotts. The 
Labor Management Relations Act of 
1947, which amended the Wagner 
Act, left intact that part of the Wagner 
Act specifying unfair labor practices 
of employers, but added a section 
delineating unfair labor practices by 
labor organizations as well. It placed 
“boycotts and other unlawful com- 
binations” within the jurisdiction of 
both state and federal courts. 

Supreme Court decisions (herein- 
after discussed) relating to federal 
labor legislation—more specifically, 
the National Labor Relations Act of 
1935 and the Labor Management Re- 
lations Act of 1947—permitted the 
federal government to pre-empt juris- 
diction with respect to certain sections 
of these acts in areas formerly con- 
sidered within the limits of state au- 
thorities. 

As the following cases are studied 
it will be seen that “it is not [always] 
easy for a state court to decide . 
whether the subject matter [of a labor 


case] is the concern exclusively of 
the federal Board and withdrawn from 
the State.’ * The Supreme Court has 
in some instances set those boundaries, 
while in other cases it has refused 
to act in this regard, thus requiring 
Congressional legislation to clarify the 
scope of the functioning of the Na- 
tional Labor Relations Board. These 
cases shall in turn be discussed. 

The remainder of this article shall 
be devoted to an analysis and exami- 
nation of the effects of several specific 
Supreme Court decisions upon juris- 
dictional problems created by federal 
labor legislation and upon the creation 
and administration of federal labor 
law with respect to the “no man’s 
land,” culminating in the passage of 
the Labor-Management Reporting and 
Disclosure Act of 1959. 


During the period from 1946 to 
1955, the Supreme Court affirmed the 
doctrine of federal pre-emption of 
state legislation in the field of labor 
law through four leading decisions. 
Each of the last three of these dec!- 
sions relied heavily upon the precedent 
established in the case immediately 
preceding it. The first of the group, 
however, the Bethlehem case, looked 
to the Shreveport doctrine of 1914 for 
precedent. 


Bethlehem Case 

The first of these cases, Bethlehem 
Steel Company v. New York State 
Labor Relations Board (12 LC § 51,245, 
330 U. S. 767 (1947)), was brought 
before the United States Supreme 
Court upon appeal from the Court of 
Appeals of New York in 1946. The 
issue in question'arose from the fact 
that the National Labor Relations 
Board had asserted general jurisdic- 
tion over unions of foremen employed 
by industries subject to the National 
Labor Relations Act. The NLRB had 





*Weber v. Anheuser-Busch, Inc., 27 LC 


{ 69,064, 348 U. S. 468, 481 (1955). 
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then refused to certify such unions 
as collective bargaining representa- 
tives on the grounds that it would 
obstruct the purposes of the act. The 
Board also maintained that the New 
York State Labor Relations Board 
could not certify such unions, because 
for it would conflict with 
the National Labor Relations Act and, 
consequently, with the commerce clause 
of the Constitution. The Circuit Court 
of Appeals in New York had, none- 
theless, upheld the state labor rela- 
tions board in such certifications, and 
the Bethlehem Steel Company brought 
the before the United States 
Supreme Court on appeal. 


to do so 


case 


Mr. Justice Jackson delivered the 
opinion of the Court, stating that 
“l{t|{heir [New York’s] labor relations 
are primarily of interest to the state 

... [But] the subject matter is one 
reachable under the federal com- 
merce power, not because it is inter- 
but because 


state commerce 


Congress can reach admittedly local 


and intrastate activities 

In support of this position, the 
Court cited Houston, East and West 
Texas Railway Company v. U. S. (234 
U. S. 342 (1914))—the Shreveport 
Rate Case of 1914—in which Mr. Justice 
handed the 
that may, 
occasion, regulate local and intrastate 


Hughes down classic 


doctrine Congress upon 
commerce “to foster and protect inter- 
state commerce.” 

With respect to the “no man’s land” 
in labor law, under which prosecution 
is difficult because jurisdiction is un- 
Jackson held that “the mere 


fact of delegation of [Congressional] 


certain, 


power to deal with the general matter, 
without agency action, might preclude 
any state clear that 
Congress has intended no regulation 


action if it is 


except its own.” 


The Court made clear that Congress 
may itself 
specific powers without creating agen- 
and 


intentionally reserve to 
cles to exercise these 
that, in such case, jurisdiction is re 
moved from the respective states. But 


p ywers; 


in the instant case, Congress was even 
more specific, and the certification of 
a union as a bargaining representative 
was clearly within the hands of the 
NLRB. The opinion of the lower 
court was reversed. 


The Bethlehem case was consoli 
dated with Allegheny Ludlum Steel 
Corporation v. Kelley (12 LC § 51,245, 
330 U. S. 767 (1947)), decided on the 
same day (April 7). The Bethlehem 
doctrine was an affirmation of Packard 
Votor Car Company v. NLRB (12 LC 
€ 51,240, 330 U.S. 485 ( 1947) ), decided 
a month earlier, in which Mr. Justice 
Jackson expressed the opinion of the 
Court that foremen were “employees” 
within the meaning of the National 


Labor Relations Act of 1935. 


LaCrosse Decision 


The second case in the series, La 
Crosse Telephone Corporation v. Wis 
consin Employment Relations Board (16 
LC 964,913, 336 U. S. 18 (1949)), 
was brought before the United States 
Supreme Court upon appeal from the 
Supreme Court of the State of Wis 
consin in 1949. The issue herein arose 
from the fact that the NLRB has 
assumed jurisdiction over the industry 
in question, but the NLRB’s standards 
were different from those applied by the 
Wisconsin Employment Relations 
Board, the state agency. 


Mr. Justice Douglas delivered the 
opinion of the Court. He looked to 
the Bethlehem case for precedent in 
determining whether, in the present 
case, the Wisconsin board’s certifica- 
the bar- 


tion of a certain union—as 





* Justices Frankfurter, Murphy and Rut- 
ledge filed separate opinions to the effect 
that New York should have been able to 
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act, following pragmatic, rather than strict 


constitutional, reasoning 
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gaining agent of the employees of 
LaCrosse Telephone Company—was 
in conflict with the National Labor 
Relations Act. The Court held that 
“certification by a state board under 
a different or conflicting theory of 
representation may .. . be as readily 


disruptive of the practice under the 
federal act as if the orders of the two 
boards made a head-on collision,” and 
that the state board had in this case 
presented such conflict. 


Equally important, the Court main- 
tained that the National Labor Rela- 
tions Act would have been controlling 
even if it had not been applied in any 
formal way to the particular em- 
ployees. In its decision, reversing the 
Supreme Couft of Wisconsin, which 
had upheld the Wisconsin board’s 
certification, the United States Su- 
preme Court brought Congressional 
labor legislation within the realm of 
the “supremacy clause” to a still 
greater extent than it had in the 
Bethlehem case—in that now not only 
was the federal labor law clearly su- 
preme, but it was supreme even when 
it did not specify the particular type 
of employee in question. 


Garner v. Teamsters Union 


The third case in the series, Garner 
v. Teamsters Union (24 LC J 68,020, 
346 U. S. 485 (1953)), was brought 
before the Court upon writ of cer- 
tiorari to the Supreme Court of Penn- 
sylvania in 1953, and it established 
the importance of determining the 
correct tribunal before which a labor 
case arising under the Taft-Hartley 
Act can be tried. The issue in ques- 
tion here resulted from a Pennsylvania 
attempt to assume jurisdiction to en- 
join “peaceful and orderly picketing” 
for the purpose of forcing an em- 
ployer to coerce his employees to join 
a labor organization. 


Mr. Justice Jackson delivered the 
opinion of the Court. The Court held 
that where a labor dispute affects 
interstate commerce, a state—in this 
case, Pennsylvania—lacks jurisdiction 
to enjoin “peaceful and orderly picket- 
ing.’ * The reasoning of the Court 
was that the enforcement of “public 
right,” a federal function, supersedes 
the enforcement of “private right,” 
generally a state function. Here the 
Court looked for precedent in Amal- 
gamated Utility Workers v. Consolidated 
Edison Company (2 LC { 17,055, 309 
U. S. 261 (1940) ), which held that the 
NLRB is “a public agency acting in 
the public interest.” 

Secondly, the Court examined the 
Congressional debates over passage 
of the Taft-Hartley Act and, noting 
the importance of correctly interpret- 
ing the “Congressional will,” held 
that “[t]he national Labor Manage- 
ment Relations Act ... leaves much 
to the states, though Congress has 
refrained from telling us how much. 
We must spell out from conflicting 
indications of congressional will the 
area in which state action is still per- 
missible.”’ 

While the Court maintained that 
the present case concerned a labor 
area in which state action was not 
permitted, it established the more im- 
portant concept that henceforth it 
would be the Supreme Court which 
would, when possible, interpret this 
“Congressional will’ with respect to 
the labor field, as expressed through 
labor legislation coming before the 
Court. 

Third, and finally, the Court held 
that part of “[fJederal law . . . con- 
sists of substituting federal statute 
law applied by administrative pro- 
cedures in the public interest in the 
place of individual suits in courts to 





*When the picketing disrupts the peace 
and order, the state, in that case, may be 
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even though federal law be involved. 
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enforce common-law doctrines of 
private right.” 

The Court thus clearly enunciated 
the doctrine that labor law was to be 
interpreted in such manner as to place 
it “within the realm of public interest,” 
and that this was to be done by en- 
couraging such litigation within the 
framework of federal tribunals. 

The decision of the Pennsylvania 
Supreme Court, which had deprived 
petitioners the injunction sought, was 
affirmed. 


Weber v. Anheuser-Busch, Inc. 


The fourth and final case discussed, 
Weber v. Anheuser-Busch, Inc. (cited 
at footnote 2), was brought before the 
Supreme Court in 1955. The Weber 
case, in addition to reaffirming the 
decisions of the earlier three cases by 
citing them as precedent, established 
several additional doctrines with re- 
spect to supersession of state labor 
legislation. 

The issue here in question grew 
out of the issuance of an injunction 
by the state circuit court, enjoining 
the International Association of Ma- 
chinists Union, an AFL affiliate, from 
striking the St. Louis Anheuser plant. 
The injunction was upheld by the 
state supreme court, and from there 
it went to the United States Supreme 
Court by certiorari. 


Mr. Justice Frankfurter delivered 
the opinion of the Court, first holding 
that “the principal question that the 
. . [is] whether the state 
court had jurisdiction to enjoin the 
IAM’s conduct or whether its juris- 


case raises . 


. . the 


” 


diction had been pre-empted by . 
National Labor Relations Board. . . 

To this question the Court cited the 
Garner case, and held that “[a] State 
may not enjoin under its own labor 
statute conduct which has been made 
an ‘unfair labor practice’ under the 
federal statutes.” 


Federal-State ‘‘No Man's Land” 


Thus far the Court followed the 
lines of precedent of the earlier three 
pre-emptory cases. At this point, 
however, the Court enunciated a new 
“doctrine,” holding that Congress did 
not intend by the Labor Management 
Relations Act of 1947 to deprive state 
courts of jurisdiction in all labor dis- 
putes affecting interstate commerce, 
but merely in those situations covered 
by the federal law; and that “by the 
Taft-Hartley Act, Congress did not 
exhaust the full sweep of legislative 
power over industrial relations given 
by the commerce clause.” 

The Court made clear that, in the 
instant case, the decision of the state 
court would be reversed not because 
Congress had “full sweep” of power 
over labor legislation, but because the 
particular Missouri antitrust laws here 
at issue conflicted with those “unfair 
labor practices” covered under the 
National Labor Relations Act. More- 
over, Justice Frankfurter cited United 
Construction Workers v. Laburnum 
Construction Corporation (26 LC 
{ 68,460, 347 U. S. 656 (1954)) to 
show that state courts can grant 
relief against conduct violating both 
the National Labor Relations Act and 
state statutes or common law, where 
such relief is not available under the 
National Labor Relations Act and 
where it does not conflict with remedies 
available through National Labor Re- 
lations Board proceedings. 

The Court also cited Allen-Bradley 
Local 1111 v. Wisconsin Employment 
Relations Board (5 LC 4 51,135, 315 
U. S. 740 (1942)) as an example of 
how state courts could enjoin mass 
picketing which was a breach of the 
peace by the use of state “police 
power,” so as to avert local violence. 

The importance of the Anheuser 
case is that, although reversing and 
remanding the Missouri Supreme Court, 
it made it clear that the state courts 
still retain a great measure of power 
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to deal with labor problems, and that 
federal labor legislation, while superior 
to state labor legislation, leaves much 
in the field of labor legislation to the 
discretion of the several state legis- 
latures.° 


Conclusions 


Thus, the Supreme Court, beginning 
with the Bethlehem case, clearly estab- 
lished the supremacy of federal labor 
legislation with respect to the National 
Labor Relations Act of 1935; in the 
LaCrosse case, with respect to con- 
flicting state labor legislation; and, 
finally, with respect to the Taft- 

lartley Act in the Garner and An- 
heuser cases. 

Passage of Section 701, Title 7, of 
the Labor-Management Reporting and 
Disclosure Act of 1959, which sub- 
stantially removes the “no man’s land” 
in labor law, was in part influenced 
by various Supreme Court decisions 
—notably with respect to the Bethle- 
hem, LaCrosse, Garner and Weber 


decisions. 


As has been discussed, the effect 
of these decisions was to preclude 
state labor boards from asserting juris- 
diction over matters covered by fed- 
eral legislation, even though a gap 
may have existed in the National 
Labor Relations Board’s jurisdiction. 
By 1957, the states finally began to 
accept this “doctrine.” *® The Court, 
thus, would not take the position of 
construing inadequate Congressional 
labor legislation to fill gaps in the 
law. Rather, the Court interpreted 
such legislation as literally as possi- 
ble, sometimes denying state labor 


boards’ jurisdiction even though the 
pre-emptory federal labor legislation 
created a “no man’s land.” 


A recent example of the above- 
mentioned situation is Amalgamated 
Meat Cutters and Butcher Workmen of 
North America v. Fairlawn Meats (32 
LC { 70,564, 353 U. S. 20 (1957)), in 
which the Court was 
never the intention of Congress to 
have the Supreme Court decide “how 
consistent with federal policy a state 
[labor] law must be,” but that such 
decision was in the first instance given 
although existing fed- 

did not this 


maintained it 


to the Board 
eral make 


entirely clear. 


legislation 


Another example is Guss v. Utah 
Labor Relations Board (32 LC § 70,563, 
353 U. S. 1 (1957)), in which the 
Court held that a state is not free 
to exercise authority to regulate 
activities covered by the National 
Labor Relations Act even when the 
National Labor Relations Board de- 
clines jurisdiction of the specific case 
over which the state board wishes to 
assert jurisdiction. 

The Amalgamated and Guss decisions 
thus answered the one question left 
unsettled in the Could 
the state law apply if the National 
to 


Garner case: 


Labor Relations Board declined 
exercise its jurisdiction? In the above 
the Court in the 


negative. 


cases, answered 

For this reason, I disagree with a 
1957 opinion of the American Bar 
Association that “the Supreme Court 
opinion is, in a sense, merely a ration- 
alization of the artlessly drawn legis- 


lative command....’ 





* The most recent decision involving fed- 
eral pre-emption legislation is Youngdahl v 
Rainfair, Inc., 33 LC § 71,120, 355 U. S. 131 
(1957), which enunciates the doctrines of 
the latter four cases while adding no new 
concepts to the field of labor legislation. 

* States refused their jurisdiction in many 
cases; most notable are Gallub Motors v. 


1036 


Local 259, UAW, 20 SLRB, No. 36 (N. Y., 
1957) and Aaron Bring Bay Ridge, Inc. v 
Local 917, IBT, 21 SLRB, No. 28 (N. Y., 
1958). 

* 1957 Proceedings of the ABA Labor Rela- 
Law Section I}linois), 


tions (Chicago 37, 


p. 67. 
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The Court has constantly maintained 
that “Congress is free to change the 
[no man’s land] situation at will,” ® 
and that the Court indeed will not 
rationalize inadequate legislation but 
rather will indicate the need for better 
legislation to take its place. Prior to 
1953, the Watkins-Smith and the Ives 
labor bills,® both of which aimed at 
allowing the Board to cede jurisdic- 
tion to state boards when a case had 
an “insubstantial” effect upon inter- 
state commerce, failed Senate passage. 


Beginning with the Garner case in 
1953, the Supreme Court decided no 


than 16 cases with 
jurisdictional problems 
federal labor legislation; and in nearly 
all cases the Court suggested more 


less 


respect to 
created by 


adequate Congressional legislation to 
cover this void. 

In September of 1959, Congress 
passed the Labor-Management 
porting and Disclosure Act of 1959. 
Title 7, Section 701(a), reads: 


Re- 


Board, in its discre- 


decline to 


“(c)(1) The 
tion, may 
jurisdiction over any labor dispute 
involving any class or category of 
employers, where, in the opinion of 
the the effect of such 
dispute on commerce is not sufficiently 


assert 


Board, labor 
substantial to warrant the exercise of 
its jurisdiction. 


“(2) Nothing in this Act shall be 
deemed to prevent or bar any agency 
or the courts of any State from 
assuming and asserting jurisdiction 
over labor disputes over which the 
Board to assert juris- 


diction.” 


declines 


The Supreme Court thus played a 
vital role not simply in affecting ex- 
isting labor legislation, but also in 
creating federal labor legislation with 
respect to man’s land” of 
American The Court in 
so many instances had refrained from 


the “‘no 


labor law. 
being placed in the position of having 
to decide at what point a labor dis- 
pute substantially involves interstate 
commerce that Congress was finally 
compelled to clarify that henceforth 
it would be the National Labor Rela- 
tions Board which could rightfully 
determine that point, and could, if it 
wished, delegate certain phases of its 
jurisdiction to the respective state 
labor boards. 

Thus, the Supreme Court, acting its 
part in the federal trilogy of legisla- 
tive, executive and judicial branches, 
has, by determining the relation be- 
tween federal and state labor legisla- 
tive pointed the way for 
Congress to correct flaws in the legis- 
lative structure and thus, in turn, im- 


action, 


plement executive action called for in 


[The End] 


the public interest. 


FEWER SCHOOL SYSTEMS REPORTED 

The United States now has considerably less than half as many 
public school systems as it had in 1942, according to the Bureau of 
the Census, Department of Commerce. Efforts carried out successfully 
in various states to reorganize and consolidate small school units have 
cut the number of local educational systems in the nation to 42,429 
a reduction of more than 10,000 since 1957 and some 70,000 since 1942. 
Despite this record, there are still a great many very small systems. 
In the school year 1959-1960, about one third of all public school 


systems—14,842 of them 
, Pupils. 


®*Guss v. Utah Labor Relations Board, cited 
in text; Chief Justice Warren speaking. 


Federal-State “‘No Man's Land” 


each provided education for less than 50 
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Developments 








Contracting Out Work— 

Effect of ‘‘Compromise”’ Provision 
Did a company violate its bargaining 
agreement by contracting out the instal- 
lation of certain equipment and by fail- 
ing to give prior notice to the union that 
the work was to be contracted out? 


This dispute between an electrical 
equipment manufacturer and the union 
representing its production and main- 
tenance employees resulted from the 
company’s decision that installation 
of radiant heating pipes in certain 
areas of the plant could be accom- 
plished more economically by an out- 
side contractor than by the company’s 
regular maintenance workers. Writ- 
ten notice was given the union on 
the same day that the job was con- 
tracted with a heat engineering firm 
which had performed a similar in- 
stallation several years before. The 
next day the company orally informed 
the union of the reason for its action, 
pointing out that, although two rela- 
tively minor installations of piping 
had previously been done by mill- 
wrights employed by the company, 
the cost of a larger installation such 
as the present one could be reduced 
considerably if the work were con- 
tracted out. 


On the following day, two mill- 
wrights were transferred because of 
lack of work to lower paying jobs 
in the production department, result- 
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ing in the layoff of two less senior 
production employees. A grievance 
was subsequently filed by the union, 
requesting that these four employees 
be made whole for losses allegedly 
suffered as a result of the company’s 
breach of the following bargaining 
agreement provision: 

“Contracting Work Out. The Com- 
pany recognizes the desire of the 
Union that the Company shall refrain 
from contracting out work that is the 
same or substantially the same as 
the work normally performed by em- 
ployees in the Bargaining Unit. How- 
ever, the Union recognizes that there 
may be conditions where it is proper 
for the Company to contract work out. 

“When work is contracted out, the 
Company will promptly notify the 
Committee [union] of the reason for 
contracting it out.” 

This provision had been embodied 
in the agreement as a compromise 
after the company had refused the 
union’s request for an absolute pro- 
hibition against contracting out work 
normally performed by employees. 
Two grievances, based on the com- 
pany’s failure to give notice as re- 
quired by this provision, had been 
brought prior to the filing of the 
present grievance. These had been 
settled to the satisfaction of the union 
by the company’s admission that it 
had erroneously interpreted the pro- 
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vision as requiring notice only when 
the work contracted out was the same 
as that which had actually been per- 
formed by employees in the past, and 
by its agreement to give notice in 
the future where the work was “the 
same or substantially the same.” 


At the hearing of the present griev- 
ance before Arbitrator Bertram F. 
Willcox, the union contended that 
the installation of piping was routine 
maintenance work which should have 
been assigned to the company’s mill- 
wrights, who were available and able 
to do it. In addition, the union argued 
that the paragraph of the 
provision required that it be given 
advance notice sufficient to enable it 
to analyze the work and to determine 
if there were, in fact, “conditions,” 
rendering it “proper for the Company 
to contract work out.” 


second 


In reply, the company asserted that 
the language of the agreement did not 
prohibit contracting out work when 
it could thus be done more cheaply, 
and that advance notice was not re- 
quired, since the purpose of the notice 
provision was to inform the union 
that a given job had been contracted 
out—thus affording it an opportunity 
to object through the grievance pro- 
cedure and to obtain restitution if the 
company were found to be in error. 


In ruling that the company had not 
violated the agreement, Mr. Willcox 
first observed that much of the diffi- 
culty in resolving this kind of dispute 
stems from the fact that the phrases 
“subcontracting” and “contracting out” 
are “weasel words” which are subject 
to varied interpretations: 

“They are used to cover an entire 
spectrum of factual situations; these 
have little resemblance to one another 
except for this name common to all. At 
the one extreme would lie a deliberate 
effort by a company to dilute or destroy 
a bargaining unit, in derogation of 
a collective-bargaining contract, by 


Arbitration 


hiring some other company to do the 
work at lower rates. The other com- 
pany’s ability to do the work more 
cheaply might well be due to its 
using non-union workers. Here, as 
the Union urges, economy would be 
no excuse to the Company, which by 
a fair reading of its contract would 
have undertaken to do this work by 
means of its own employees, paying 
them the contractual rates. 


“At the other end of the scale, how- 
ever, there are cases such as hiring an 
outside contractor with some special 
equipment or some special skill, or 
both, to do non-recurrent and excep- 
tional work. Such work could, con- 
ceivably, be done by regular employees, 
but it would cost much more if they 
did it, for they would lack the skills, 
or their company would lack the 
equipment, to do the work as eff- 
ciently as the outsider.” 


It was Mr. Willcox’ opinion that 
the work involved in this dispute was 
of the latter type. He said: 


“If there were here any proofs, as 
distinguished from the Union’s claims, 
that the Company was acting to cut 
down the unit by taking regular work 
away from it, the grievance would be 
soundly based. But here is a job 
which is not proved to be routine or 
regular. It is a job which, before the 


present case, has been done once by 
outside contractors and twice by regu- 
lar employees. The two jobs done by 
regular workers were the smaller ones; 
that done by the outsiders was a 
larger one. The job involved in this 
grievance is a large one, again. 


“It is true, as the Union asserts, 
that regular employees could have 
done the new work if the Company 
had let them do it f 
expense. It is true 
emergency. It is 


regardless ot 
that there 
also true, 


also 
was no 
so far as the proofs go, that the out- 
side contractor has no special expen- 
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sive or patented equipment which 
enables it to do the work more effi- 
ciently than the Company could. But 
these are only bits of evidence, not 
conclusive at this end of our spectrum. 


“The Company’s claims are reason- 
able, that heat engineering is a sepa- 
rate kind of skill and that a company 
of specialists in that sort of work can 
do a large job of installing fin radia- 
tion more cheaply than the Company 
could it with its own workers. 
Inasmuch the Union has 
thing akin to a legal burden of proof 
to establish the truth of all facts 
needed to make out a valid grievance, 
I cannot, as arbitrator, find in favor 
of a grievance based on this being 
routine maintenance work without 
more proof than the Union has offered.” 


do 


as some- 


Turning to the notice provision, 
Mr. Willcox concluded: 


“The difference as to the time at 
which the notice should be given has 
been another doubtful point. I am not 
happy about the Company’s explana- 
tion, that the notice can be given after 
the Company has made its subcon- 
tract, so as to enable the Union to 
press a grievance if the subcontract 
was wrongful. I sympathize with the 
Union’s position that this is not a fair 
approach to the performance in good 
faith of a collective-bargaining con- 
tract. There is an analogy in the 
general law of contracts whereby a 
party has a power to commit a breach 
of his contract for which he must 
respond in damages; but the prevail- 
ing view, I think, is that although 
he has this legal power, he does not 
have a legal right so to break his con- 
tract and pay money rather than to 
perform it. So, here, the Union was 
not unreasonable if it assumed that 
the notice clause which it obtained 
in Article XX-A would enable it to 
protest subcontracts before they were 
made, and to try to convince the 
Company, at that stage, that the Com- 
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pany’s regular workers could do the 
job satisfactorily. 

“Tf the clause were ambiguous, I 
should lean to such a reading as that. 
Even without ambiguity, if the Com- 
pany’s reading were frivolous, so that 
the clause made no sense at all 
written, I should also incline to say 
that it meant what the Union says 
it meant, in spite of its literal wording. 
sut for an arbitrator to do that, when 
his powers do not extend to altering 
a contract, is a delicate and doubtful 
operation. Granting that no words 
are like a mathematical equation, 
completely clear, and that all words 
must be read in the context of the 
other words and of the parties’ prob- 
able meanings, nevertheless I conclude, 
after some hesitation, that I have no 
right to rewrite Article XX-A by 
changing ‘When work is contracted 

’ to ‘Before work is con- 
. This is not because 


as 


out, 
tracted out, 
I take a literalistic position, that such 
a change would necessarily ‘add to 
or subtract from any of the terms of 
this agreement’ (forbidden by Article 
V, Section 1(c) of the National Agree- 
ment), but because the Company does 
advance a possible, though undesir- 
able, interpretation of the language as 
it stands which is at least intelligible, 
and which I, arbitrator, not 
believe I have the power to alter.” 


as do 


Management Prerogatives 
—Elimination of Job Classification 


Did a company have the right, after in- 
stalling equipment which substantially 
reduced the work requirements of a 
particular job classification, to unilater- 
ally abolish this classification and assign 
the remaining duties to employees in 
other classifications? 


Prior to the installation of a new 
dust collection system and other air 
filtration equipment, production in a 
St. Louis flour factory was frequently 
by “choke-ups”- 


interrupted paste- 
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like mixtures of flour dust and water 
vapor which formed in the ducts used 
the flour from one stage 
of processing to another. After a 
trial period of several months, the 
company observed that the opera- 
tion of the new system had effected 
a considerable reduction in the inci- 
dence of choke-ups, and that the work 
load of its four-man production crews 
had consequently decreased. Accord- 
ingly, the company eliminated the 
job classification of the employee 
whose chief responsibility had been 
the prevention and removal of choke- 
ups, distributing the remainder of his 
work between two of the other three 


to ce mnvey 


crew members. 

A grievance was subsequently filed 
by the employees’ union which con- 
tended that the company could not 
unilaterally abolish any classification 
included in the existing bargaining 
agreement, and that the proper time 
for consideration of this action was 
during negotiation of a new agree- 
ment. The union argued further that 
the new equipment had not been as 
successful in eliminating choke-ups as 
was claimed by the company, and 
that the bulk of the duties formerly 
included in the discontinued classifi- 
cation had been added to the work 
load of two of the remaining members 
in each production crew. 

It was the company’s position that 
its abolition of the classification was 
a valid exercise of its inherent right. 
The company pointed out that since 
installation of the new air-cleaning 
system had reduced the annual work 
load of the production crews by more 
than 5,000 man hours, the amount of 
work performed by the three remain- 
ing crew members was not increased 
by the elimination of the one classi- 
fication. 

The parties were unable to resolve 
their controversy, and the matter was 
submitted to arbitration before Joseph 
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M. Klamon. The contract contained 
neither a reservation of management 
rights clause, nor an express prohibi- 
of existing 
the term of 


tion against elimination 
job classifications during 
the contract. 


In denying the grievance, Mr. Klamon 
ruled that the absence of a manage- 
ment rights clause did not prevent 
the company from exercising its busi- 
ness judgment in discontinuing the 
classification involved here, and that 


the union could not compel mainte- 


nance of existing classifications un 
less an express provision giving it 
this right were embodied in the con- 
tract. Mr. Klamon said, in part: 

indus 
more 


the field of 
arouse 
than 


“Few issues in 
trial relations 
interest and 
agement’s right to introduce unilat- 


seem to 
controversy man- 
erally new machines, procedures or 
techniques, which cut unit costs and 
which often require less skill because 
of automation or greater mechaniza 
tion. . . . In the introduction to its 
brief the Union the 
abolition of a classification the 
distribution of work in two remaining 
classifications and the fact that the 
change was made in the middle of a 
contract, therefore, not timely. To sus- 
would have 


complains of 
and 


tain the Union view, we 
to hold that classifications are frozen 
by the present contract and that the 
Company is not free to introduce new 
machinery, methods or procedures in 
order to operate efficiently and remain 
competitive. There is nothing in the 
which warrants this conten 
this view, 


contract 
tion. If we 
absent a clear contract provision to 
this effect, the Arbitrator would not 
only have no evidence to support such 


were to hold 


a finding, but also would render the 
everyone in- 
volved. ... It the 


Union contends, that management’s 


greatest disservice to 


may be true, as 
expectations concerning relative econo- 


my may be entirely erroneous and ill 
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founded. However, it is not a ques- 
tion of wisdom or correctness, but of 
the power to make the decision even 
if it is made in error. This the Com- 
pany has.” 

After citing language from other 
awards to the effect that management 
has the right, unless contracted away, 
to discontinue or consolidate jobs as 
it sees fit, Mr. Klamon continued: 

“So here, in the present case for all 
of the reasons set forth in the Com- 
pany position we, too, must find that 
in the absence of a clear contract pro- 
vision forbidding the abolition of jobs, 
the employer is free to shift duties 
and consolidate jobs, as long as his 
action is not arbitrary, unreasonable, 
or motivated by Union hostility.” 

Regarding the fact that the con- 
tract contained no express reservation 
of management rights, Mr. Klamon 
quoted the following from a prior 
award rendered by him under similar 
facts: 

“*Management has certain inherent 
rights to operate a plant as efficiently 
as it can. Even if this right is not 
reserved and spelled out in broad gen- 
eral terms, it is inherent in business 
and would be recognized by every- 
one. It is a residual power somewhat 
comparable to the inherent police 
power of the state to make all laws 
necessary for the safety and welfare 
of citizens. The only limitations upon 
it are those which Management itself 
relinquishes in labor contracts. Such 
limitations as Management accepts 
and agrees to necessarily can go no 
farther than specifically and clearly 
spelled out. All other inherent powers 
of Management necessarily remain 
unimpaired. The theory that the 
Union attempts to maintain in this 
case is that it must be consulted on 
all matters affecting jobs, their aboli- 
tion, creation, and change, as well as 
matters relating to’wages, hours, and 
general working conditions. There is 
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nothing in the contract that appears 
to warrant this unusual and far-reach- 
ing impingement upon the normal 
and inherent right of Management to 
operate a plant as efficiently as it can.’ ” 

Applying this doctrine to the present 
dispute, Mr. Klamon ruled that “the 
Company does have the right unilat- 
erally to discontinue the job of bolter 
and to deny the Union position. The 
Company also has the right to dis- 
tribute the remaining and much less 
significant portion of the work be- 
tween the two remaining classifications. 
The work load was very substan- 
tially decreased. To require the Com- 
pany to maintain extra employees 
despite the greater efficiency and de- 
creased work load would be wholly 
without justification. It is true the 
contract sets forth certain classifica- 
tions and applicable rates of pay. 
However, nowhere does the contract 
clearly deny to the Company the right 
to introduce new and perhaps more 
efficient machinery, procedures or 
techniques.” 


Involuntary Retirement— 
Selection of Retirement Age 


In the absence of an express bargaining 
agreement provision giving it the right 
to do so, could a company establish 65 
as the retirement age for its employees? 


In April of this year one of the 
production divisions of an electronics 
firm notified its employees that due 
to a reduced level of business it in- 
tended to have a general two-week 
vacation in August for all employees. 
At the same time it announced that 
all employees past 65 would be subject 
to retirement, and that employment 
beyond that age would continue only 
with the express consent of the com- 
pany. Shortly afterward, four em- 
ployees—all 65 or over—were notified 
that they were to be involuntarily 
retired. Their union subsequently filed 
a grievance, pointing out that the har- 
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gaining agreement contained no state- 
ment as to retirement age, and arguing 
that any attempt to reduce the work 
force by terminating senior employees 
was contrary to the order of layoff 
prescribed in the contract. 

The company replied that there had 
been no violation of the layoff pro- 
visions, and asserted that its policy 
regarding retirement was well known 
by the union, citing the following 
from Section 14 of their agreement: 

“Tn connection with the Profit Shar- 
ing and Retirement Plan of the Com- 
pany and the administration thereof, 
no employee covered hereby will be 
discriminated against because of mem- 
bership in the Union or the existence 
of this contract.” 

This language, said the company, 
implied acceptance by the union of the 
company-sponsored profit sharing plan 
which was based on a retirement age 


of 65. Additionally, the company 


noted that each of the grievants, in 
applying for participation in the plan, 


had signed a statement acknowledging 
receipt of a booklet describing the 
plan, and that for some years they had 
had access to the company’s indus- 
trial relations manual, in which it was 
stated that “the normal retirement 
age is 65, after which employee re- 
mains on payroll with consent of 
Company.” 

Denying that any established re- 
tirement policy existed, the union 
pointed out that prior to the termina- 
tion of the four grievants only one 
divisional employee had been retired 
plant guard, 

conceivably 


upon reaching 65—a 
whose separation had 
been due to physical reasons other 
than those associated with age. Section 
14’s reference to the profit sharing 
plan was not an attempt to incorpo- 
rate the entire plan into the agreement, 
claimed the union, but was merely an 
assurance that union membership 
would not deprive participants in the 
plan of any benefits thereunder. 


Arbitration 


For purposes of the hearing of the 
dispute before Arbitrator Philip Neff, 
the parties stipulated that the work 
performance of each of the grievants 
was satisfactory, and that all were 
able to maintain acceptable produc- 
tion standards. 

Disagreeing with the company as to 
the existence of an established policy or 
a contractual agreement requiring re- 
tirement at 65, Mr. Neff concurred in 
the union’s opinion that compulsory 
retirement of employees past 65 was 
precluded by the layoff procedure out- 
lined in the contract: “The existing 
contract spells out in very con- 
siderable detail the rights of the em- 
ployees and of the Company when 
layoff occurs. Section 8 establishes 
the order by which employees may 
be laid off and in which they must be 
recalled. No reference is found in 
Section 8 to a conditional seniority 
for workers beyond age 65 and there 
is no provision anywhere in the con- 
tract which deprives any worker of 
his seniority rights because of age.” 

Regarding 14’s 
to the profit sharing and retirement 
plan, Mr. Neff said: 

“This clearly does not incorporate 
the profit sharing plan by reference 
into the contract and merely protects 


Section reference 


covered employees against discrimina- 
tion because of Union membership. 
In any case, because retirement does 
involve the cessation of wages and of 
other benefits that flow from employ- 
ment, it is far too important a matter 
to be dealt with by implication or by 
assumption. When no 
can be found by the Company illus- 
trating clearly the existence of a prac- 
tice of involuntary retirement at age 
65, it is much too much to expect that 
employees will know of the practice 
through study of either a Company 
policy manual or of a booklet describ- 


single case 


ing a profit sharing plan that may 
have been shown to them and which 
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they may not have read for many 
years.” 

In conclusion Mr. Neff considered 
the company’s assertion that its deci- 
sion, when faced with the necessity 
of reducing its work force, to retire 
all personnel over 65 was based on 
its belief that these older employees 
would be less severely affected by 
unemployment than younger workers 
with families. Even though the company 
had acted in good faith, he observed, 
it could not unilateraliy effectuate a 
policy which was inconsistent with 
the layoff or seniority provisions of 
the bargaining agreement. In his 
opinion, “a negotiated agreement with 
respect to the conditions under which 
involuntary retirement of persons can 
occur is a proper and necessary pre- 
requisite to the involuntary retirement 
of anyone and the Company in 
unilaterally retiring the four workers 
who are grievants in the present dis- 
pute was in violation of the contract.” 


Vacations—Eligibility for 
Was an employer correct in its con- 
tention that, despite a contract pro- 
vision for a three-week vacation for 
employees with 15 years’ service, two 
employees were not eligible for the 
third week until the calendar year fol- 
lowing completion of their fifteenth year 
of employment? 

agreement 

are 


Generally, bargaining 
provisions regarding vacations 
concerned with two distinct periods 
of time—the years of service required 
to entitle an employee to a specified 
number of weeks of paid vacation, 
and the enumerated months of each 
calendar year during which vacations 
may be taken. Where the date on 
which an employee’s length of serv- 
ice will entitle him to additional 
vacation time falls after the yearly 
cut-off date (or precedes it by a pe- 
riod of shorter duration than the ad- 
ditional amount of vacation that he 
will have earned on the date of en- 
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titlement), the problem arises as to 
whether he should be allowed to take 
the increased vacation time during 
the current calendar year or whether 
his eligibility is delayed until the 
prescribed vacation months of the 
following year. 


Such a situation resulted recently 
in a dispute between a La Crosse, 
Wisconsin wholesaler and the union 
representing its truck drivers and 
warehousemen. Pursuant to the par- 
ties’ request, the Wisconsin Employ- 
ment Relations Board appointed 
Robert J. Mueller as arbitrator. The 
ultimate question presented for his 
decision was whether two employees, 
whose employment began on August 
28, 1945, were entitled to three weeks 
vacation under the following contract 
provision: 


“HOLIDAYS AND VACATIONS: 

. Employees who have worked for 
one (1) year shall receive one (1) 
week vacation with pay, and employees 
who have worked for three (3) years 
shall receive two (2) weeks vacation 
with pay, and employees who have 
worked for fifteen (15) years shall 
receive three (3) weeks vacation with 
pay. Vacations may be taken any- 
time between January Ist and Sep- 
tember lst, but shall be arranged on 
a seniority basis. Only one man shall 
be on vacation at a time unless spe- 
cial arrangements are made between 
the affected employees and the Em- 
ployer. But in no case shall more than 
two men be on vacation at a time.” 
It was the employer’s contention 
that the two employees would not 
become eligible for their third week 
of vacation until August 28, 1960, and 
that it would then be impossible to 
schedule their vacations in compli- 
ance with the contract requirement 
that vacations be taken “between 
January 1st and September Ist.” On 
this basis, the employer argued that 
the two men would not become eligi- 
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ble for their third week until 1961. 
In reply, the union asserted that the 
two men should be considered as 
having earned the third week’s va- 
cation on August 28, 1960, because 
their fifteenth anniversary date would 
occur between January 1 and Sep- 
tember 1, 1960. Although the union 
conceded that the taking of the third 
week might have to be postponed until 
after January 1, 1961, it demanded 
that the third week’s vacation be con- 
sidered due and owing as of August 
28, 1960. 

In upholding the union’s position, 
Mr. Mueller said: 

“It appears clear to the arbitrator 
that each of the two employes be- 
come eligible for three (3) weeks 
vacation on August 28, 1960, as at 
that point they will have worked for 
fifteen (15) years. The contractual 
clause then provides that they ‘shall 
receive three (3) weeks vacation with 
pay.’ At that point each of the two 
employes has acquired an earned prop- 
erty right to three (3) weeks vacation 
with pay. The courts have long held 
that each earned vacation is a prop- 
erty right, and even if the employes 
were to quit as of August 29, 1960, 
the full vacation pay, less any previ- 
ously received, would be due and 
owing each employe.” 

Mr. Mueller continued: 

“Turning to the clause which pro- 
vides for the time during which a 
vacation may be taken, we find that 
it follows the eligibility phrase in a 
separate sentence. The Employer 
argues that vacations must be taken 
between January Ist and Septem- 
ber Ist. The clause reveals this to 
be untrue, as it only limits the em- 


ployes’ choice of vacations during that 


period, to wit: ‘Vacations may be 
taken anytime between January Ist 
and September Ist, but shall be ar- 
This 


allows employes to choose a vacation 


ranged on a seniority basis.’ 


Arbitration 


period during this time, but if an 
employe does not choose it during 
that time, there is nothing to indi- 
cate any restrictions on the Employer 
granting a vacation period during the 
remainder of the year, either by mu- 
tual understanding or by unilateral 
decision on the part of the Employer. 
A clear and distinction is 
indicated between the operation of 
The first creates 
provides the 


separate 


the two sentences, 
the requirements and 
remuneration therefor; the second is 
procedural and provides certain limits 
in receiving that remuneration. The 
use of the word ‘may’ denotes per- 
missibility as opposed to mandatory 
action and clearly allows special ar- 
rangements wherein those arrange- 
ments are subject to the Employer’s 
discretion and final direction.” 

Mr. Mueller concluded by holding 
that the two employees were “en- 
titled to three (3) weeks vacation 
with pay for the year 1960.” 


Holidays— 

Effect of Lengthening Workday 
Did a company which for a short time 
effected an increase in the length of 
the workday thereby incur an obliga- 
tion under its bargaining agreement 
to increase proportionately the amount 
paid employees for a holiday which 
fell during this period? 

Prior to November 23, 1959, the 
employees of an electrical equipment 
manufacturer had sched- 
uled eight-hour day, with occasional 
overtime for certain employees. On 
that date—the Monday before Thanks- 
giving—the company posted a notice 
informing the employees in several 
departments that they were to work 
additional hours each day. Some were 
required to work a ten-hour day, while 
others were to work nine hours. The 
notice provided: “This schedule shall 
remain in effect until further notice.” 
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During the ensuing week, work 
was scheduled pursuant to the posted 
notice, but a number of employees, 
for personal reasons, refused to work 
the extra hours each day. Certain 
other employees in the departments 
involved did not work during this 
week because of illness or because 
they were on vacation. No work was 
performed on Thanksgiving Day, and 
the employees in the departments 
affected by the above notice received 
holiday pay equal to eight hours of 
straight-time pay. The union repre- 
senting the employees subsequently 
brought this grievance, contending 
that the holiday pay should have been 
computed on the basis of the longer 
workday. In support of this conten- 
tion, the union cited the following 
provisions of the bargaining agree- 
ment between the parties: 

“ARTICLE III HOURS OF 
WORK SECTION 1 (A) The nor- 
mal work week shall begin on Mon- 
day and extend for 5 consecutive days. 
The normal work day shall consist 
of 8 working hours in any 24 hour 
period. Any change in the scheduled 
work day or work week will be by 
mutual agreement between the Com- 
pany and the Union 
4... (B) When no work is per- 
formed on any or all of the above 
holidays, employees shall receive pay- 
ment at straight time for an eight 
hour day, except the half holiday on 
the days before Christmas and New 
Years when four (4) hours at straight 
time will be paid. When longer work 
days are scheduled, employees will 
be paid straight time for the longer 
work day.” 

The company argued that the tem- 
porary schedule had been caused by 
a large influx of raw materials and 
the resultant necessity of speeding 
up production, and that this type of 
schedule change was not one con- 
templated by Section 4(B). It was 
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emphasized by the company that the 
daily work schedule had been reduced 
to eight hours the following week. 


The matter was submitted to the 
Wisconsin Employment Relations 
Board, which appointed Arbitrator 
Morris Slavney to resolve the dispute. 
In holding that the temporary in- 
crease in work scheduled was a change 
covered by Section 4(B), he said: 

“The undersigned is convinced that 
the posting of the notice of increased 
hours in the various departments con- 
stitutes a scheduling of longer work 
days commencing November 23, 1959, 
which longer daily schedules con- 
tinued during that week. In accord- 
ance with the contract, holiday pay 
would be based on the longer work 
day. However, it appears that a num- 
ber of the employes, although they 
were scheduled to work more than 8 
hours, did not work the longer hours. 
The theory of holiday pay is to com- 
pensate employes for the wages they 
would have earned had the holiday 
not occurred. Employes who did not 
normally work more than 8 hours, 
had the day not been a holiday, would 
not have earned more than 8 hours 
pay. The contractual language pro- 
viding for holiday pay for longer 
hours scheduled contemplates that 
those longer hours would have been 
worked by the employes. In my opin- 
ion, the employes who did not work 
the longer scheduled hours for rea- 
sons of their own, should not be en- 
titled to holiday pay based on the 
scheduled longer hours. This reason- 
ing should not apply to employes 
who were ill or on vacation.” 

Mr. Slavney concluded by holding 
that the company was “obligated to 
pay those employes who worked more 
than 8 hours daily during the week 
of November 23, 1959, holiday pay 
based on the average of the hours 
worked daily by the various employes 
during that week.” 
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Labor Issues 

Labor in the United States. Sanford 
Cohen. Charles E. Merrill Books, 
Inc., Columbus, Ohio. 1960. 676 pages. 

What becomes of a capitalistic sys- 
tem, as we know it, now depends 
labor behavior, because 
is a force which is 


more upon 
the labor union 
pressing for a change in our society. 
It is a force which places high priority 
upon welfare rather than upon efficient 
functions of our price system. The 
wage behavior of organized labor is 
taking place in an economic contest 
that is already far removed from the 
competitive model. 

However, when wage rates are 
forced to uneconomic levels by the 
pressure of organized labor, some kind 
of reaction occurs. Unemployment 
may rise, firms may migrate to lower 
wage areas, and consumers may resist 
higher product prices or employers 
may be forced to high levels of effi- 
ciency in order to absorb higher wages. 
If some labor organizations have been 
unmindful of these factors, others 
have shown exceptional facility in 
recognizing the economic facts of life. 

These are some of the issues facing 
young men and women of today. The 
drive of American unionism has been 
to enlarge its own role in the decision- 
making process that bears in some 
way upon worker welfare. This drive 
has been focused primarily upon the 


Books Articles 


firm or the industry, and its success 
is measured by the accomplished inva- 
sion of management prerogatives. 


Sanford Cohen, who has written 
articles for this JouRNAL, has turned 
out a very creditable book dealing 
with labor issues in the United States. 
It is not so much a history, yet history 
iS, of course, involved. The be Xt k places 
the reader on the road to knowledge 
for an intelligent understanding of 
labor issues in the United States, thus 
meeting the needs of interested lay- 
men and professionals in the field. 
The author divides the book 
lows: the labor force in the 
States; organized labor in the United 
States; collective bargaining; wage 
analysis; labor law and problems of 
The author fulfills 


as fol- 
United 


economic security. 
his purpose well. 

In discussing the labor force and 
its growth, Professor Cohen begins, 
of course, with the Colonial period 
discussing slavery and then free labor 
in Colonial America, the impact of 
immigration, the growth of popula- 
tion and the effect of internal popula- 
tion movements upon the labor force. 

Under the section dealing with 
organized labor there is much back 
ground upon the first labor move- 
ments, Samuel Gompers and the rise 
of AFL and CIO. 


The section on collective bargain- 
ing discusses the bargaining contract, 
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the bargaining process and other fac- 
tors involved in industrial conflict. 
Under wage analysis the author di- 
vides his treatment as follows: the 
wage theory problem, factors in wage 
determination, unionism and wages, 
and inflation and wages. 

This book is interdisciplinary in 
that it draws heavily from the fields 
of history, sociology, political science 
and economics, and the author con- 
cludes his book by discussing union- 
ism in theories—that is, unionism as 
radicalism, as nondeliberate radical- 
ism, as conservatism and as liberalism. 


The Free Market 


What You Should Know About In- 
flation. Henry Hazlitt. D. Van Nos- 
trand Company, Inc., 120 Alexander 
Street, Princeton, New Jersey. 1960. 
160 pages. $3.50. 

The Critics of Keynesian Economics. 
Edited by Henry Hazlitt. D. Van 
Nostrand Company, Inc., 120 Alex- 
ander Street, Princeton, New Jersey. 
1960. 427 pages. $7. 

The Failure of the “New Economics.” 
Henry Hazlitt. D. Van Nostrand 
Company, Inc., 120 Alexander Street, 
Princeton, New Jersey. 1959. 480 
pages. $7.50. 

The smaller book (in 
pages) is the last published book by 
this well-known economist and News- 
week columnist. We include the com- 
ments of all three books here because, 
generally, they all deal with a free 
market economy and attempts to in- 
terfere with it by either of two meth- 
ods. One method of interfering is 
through government-induced inflation, 
sometimes referred to by Mr. Hazlitt 
as “the open conspiracy”; another 
method is through introduction of 
Keynesian economics. 


number ' of 


First, let’s take the book about in- 
flation. Inflation, of course, is a sub- 
ject very much discussed today by 
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political parties whose platitudes ex- 
press an aversion to sin and yet, at 
the same time, seem to encourage the 
sin of inflation. Mr. Hazlitt says a 
cure for inflation is to stop increasing 
money and credit, because this is the 
cause of inflation. 


“Inflation, to sum up, is the increase 
in the volume of money and bank 
credit in relation to the volume of 
goods. It is harmful because it depre- 
ciates the value of the monetary unit, 
raises everybody’s cost of living, im- 
poses what is in effect a tax on the 
poorest (without exemptions) at as 
high a rate as the tax on the richest, 
wipes out the value of past savings, 
discourages future savings, redistrib- 
utes wealth and income wantonly, 
encourages and rewards speculation 
and gambling at the expense of thrift 
and work, undermines confidence in 
the justice of a free enterprise system, 
and corrupts public and private morals.” 


What You Should Know About In- 
flation is an informative little book 
that every businessman should read. 


Now let’s turn to The Critics of Key- 
nesian Economics. Lord Keynes, in 
1936, published The General Theory 
of Employment, Interest, and Money, 
which had a profound effect upon 
economists all over the world—espe- 
cially here in the United States be- 
cause of the difficulty of the times at 
the time of its publication. Mr. Haz- 
litt’s book, The Failure of the “New 
takes the Keynes book 
para- 


Economics,” 
apart chapter-by-chapter and 
graph-by-paragraph, proving its fal- 
lacies. In the preparation of this book, 
however, Hazlitt became acquainted 
with a number of critics of Keynesian 
whose work was not too 
well-known, but was authoritative 
nonetheless. The discussions and es- 
says of such critics as Jean-Baptiste 
Say, Jacob Viner, Frank H. Knight, 
Etienne Mantoux, Ludwig von Mises 
and Arthur F. Burns are included in 


economics 
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the anthology, The Critics of Keynesian 
Economics, which seems to be more 
interesting than the book from which 
it grew. 


Say’s Law seems undisturbed. Say 


is the economist who pointed out that 


it is productivity which leads to 
growth and to general conditions of 
prosperity. Say also pointed out that 
“the encouragement of mere consump- 
tion is no benefit to commerce; for 
the difficulty lies in supplying the 
means, not in stimulating the desire 
of consumption; and we have seen 
that production alone, furnishes those 
means. Thus, it is the aim of good 
government to stimulate production, 
of bad government to encourage con- 
sumption.” This answers Keynes 100 
years before he wrote his book, The 
General Theory of Employment, Inter- 
est, and Money. These essays explode 
the pump priming from the consumer 
end and the full employment theory. 
Say might have had unions in mind 
when he wrote: 


“The man, that lives upon the pro- 
ductions of other people, originates 
no demand for those productions; he 
merely puts himself in the place of 
the producer, to the great injury of 
production ‘ 


The third Henry Hazlitt book, The 
Failure of the “New Economics,” here 
subjects Keynes’s celebrated work to 
a penetrating critical analysis, chapter- 
by-chapter and theorem-by-theorem. 
He challenges every leading Keynesian 
tenet: the attempted refutation of 
Say’s Law; the fear of thrift and sav- 
ing; the alleged dependence of em- 
ployment on “the propensity to 
consume’; the disparagement of the 
gold standard; the “liquidity prefer- 
ence” explanation of interest rates; 
the attack on “speculation”; and, 
above all, the contention that unem- 
ployment is not caused by wage rates 
that are excessive in relation to prices 
or production. 


Books Articles 


Mr. Hazlitt also examines such 
Keynesian policy recommendations as 
the “euthanasia of the rentier,’ gov- 
ernment direction of all investment, 
perpetually low interest rates, high 
spending on “public works,” deficit 
financing, paper money—and inflation ; 
as well as such aspects of the “New 
Economics” as “the national income 
approach” and the goal of “full em- 
ployment.” Mr. Hazlitt contends that 
the “New Economics” has failed as a 
tool of analysis or as a basis for fore 
casting or public policy. 


How to Fire if Possible to Do So 

Employee Discipline. Lawrence Stes- 
sin. Bureau of National Affairs, 1231 
24th Street, N. W., Washington 7, 
D.C. 1960. 315 pages. $7.85. 


Lawrence Stessin has put together 
a very interesting and worthwhile 
book by searching through thousands 
of arbitration awards and collating 
them as to the types of disciplinary 


decisions that management must make. 


From a study of awards dealing 
with the different problems of disci- 
pline faced by management, the author 
presents an emerging pattern of in 
plant rules. These rules have been 
grouped under insubordination, absen- 
teeism, fights and altercations, theft, 
dishonesty, disloyalty, gambling, vio- 
lation of plant rules, incompetency, 
damage to machines and materials, 
strike and strike union 
activity, resigning or 
discipline of supervisors. 


misconduct, 
quitting, and 


Compensation Limits 

Exhaustion of Unemployment Bene- 
fits During a Recession: A Case Study 
William Stanley Devino. Labor and 
Industrial Relations Center, Michigan 
State University, East Lansing, Michi- 
gan. 1960. 78 pages. $1.50. 


Debates still rage over various fea- 
tures of the federal-state unemploy- 
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ment compensation system, such as 
methods of financing, benefit levels 
and duration of benefits. One dominant 
belief, as reflected in state legislation, 
is the opinion that the duration of 
benefits should be limited. The author, 
Professor William Devino, maintains 
that “so long as the benefit duration 
is limited, whether it be to 26, or 39, 
or even 52 weeks, there will continue 
to be exhaustions of benefit rights.” 


This book is a case study of benefit 
exhaustion during a time of recession 
in the state of Michigan. Using the 
interview and questionnaire methods, 
Dr. Devino and his staff went directly 
to the out-of-work laborers to deter- 
mine the answers to several important 
questions: What are the personal, social 
and occupational characteristics of the 
unemployed workers most likely to 
exhaust unemployment benefits? Do 
these workers tend to remain unem- 
ployed for long or short periods of 
time? To what extent do they with- 
draw from the labor market? What 
are their principal means of support 
when they no longer receive unem- 
ployment compensation ? 


These and many other questions 
are answered through the random 
sample survey reported in this book. 
It offers a detailed analysis of the 
labor situation in Michigan and draws 
on this analysis in interpreting the 
reasons for exhaustion of compensa- 
tion benefits by the surplus labor force 
in time of recession. 


Discrimination 

Merit Employment: Nondiscrimina- 
tion in Industry. Paul Bullock. In- 
stitute of Industrial Relations, BAE 
Building, University of California, 
Los Angeles 24, California. 1960. 101 
pages. 75¢. 

“Racial and religious discrimination 
remains one of the most critical prob- 
lems facing Americans today,” says 
Mr. Bullock. This pamphlet focuses 
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on one part of this problem: discrimi- 
nation in employment. Labor Secretary 
James P. Mitchell has pointed out that 
1.7 million additional professional and 
technical workers, one million addi- 
tional proprietors and managers, 1.3 


million additional clerical and sales 
workers and five million additional 
craftsmen and operators will be needed 
by 1965 to maintain current growth. 
Mr. Mitchell claims: “[S]o long as 
we in this country permit ourselves, 
because of long outgrown prejudices, 
to waste the talents and facilities and 
ingenuity that we have, we are not 
going to express the leadership we 
should express to the developing na- 
tions of the world.” 

Mr. Bullock illustrates a positive 
cure for discrimination in employ- 
ment practices: the so-called merit 
employment system. “The term ‘merit 
employment,’ in essence, refers to the 
hiring, promotion, and general treatment 
of workers in accordance with their 
individual job-related qualifications.” 

The book contains a brief rundown 
of recent attempts by the federal gov- 
ernment to insure fair employment 
practices where government contracts 
are involved and investigation and 
enforcement by state fair employment 
1960 @ 
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practices commissions (FEPC). Em- 
phasis is given to private efforts to 
eliminate discrimination in hiring and 
advancement. Concrete plans are sug- 
gested for effecting merit employ- 
ment with a minimum of disruption 
in the production area. “The out- 
standing fact about merit employ- 
ment,” says Mr. Bullock, “is that it 
works.” 


Profit Sharing 

The Stockholder and Employee Profit 
Sharing, I. J. J. Jehring and B. L. 
Metzger. Profit Sharing Research 
Foundation, 1718 Sherman Avenue, 
Evanston, Illinois. 1960. 41 pages. 


This study, using Fortune maga- 
zine’s 1957 list (published in August, 
1958) of the largest merchandising 
companies in the country, selected the 
14 largest department store chains 
for comparison. As it happened, 
seven of these chains had _ profit- 
sharing plans, the other seven did 


not. 


On the basis of financial data 
appearing in Moody’s’ Jndustrial 
Manual, the two groups, profit-sharing 
and nonprofit-sharing, are compared 
for the period 1952 to 1958 in eight 
separate areas: “Net Income to Net 
Worth,” “Net Income to Sales,” “Ap- 
proximate Company Earnings per Em- 
ployee for 1958,” “Sales,” “Net Worth,” 
“Average Market Price per Common 
Share,” “Earnings and Dividends per 
Common Share” and “Growth of the 
Invested Dollar.” These ratios re- 
veal that, as a group, the profit-sharing 
companies outperformed the  non- 
sharing group in every financial re- 
spect. It is not maintained that profit 
sharing is the cause of the disparity, 
but it is suggested that profits shared 
are not profits taken from the stock- 
holders, but that, in fact, the benefit 
to the employees of a company may 
eventually redound to its investors 
as well. 
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Organizing Teachers . . . There are 
no established procedures by which 
unions or organizations of teachers 
and school personnel can compel school 
boards to recognize them and bargain 
collectively in absence of enabling 
statutory legislation. An article in 
the Summer, 1960 Marquette Law Re- 
view discusses the extent to which 
school boards may voluntarily engage 
in collective bargaining and bind them- 
selves contractually through agree- 
ments with such employee organizations. 
Author Reynolds C. Seitz, dean of 
the Marquette Law School, points out 
many advantages of good-faith bar 
gaining between teacher organizations 
and school boards. One major benefit, 
in his opinion, would be the creating 
of a climate which will enlighten the 
general public as to the problems of 
and enlist assistance for 


the school 


their solution. 
Picketing . . . Both the Summer, 


1960 Marquette Law Review and the 
Summer, 1960 Cornell Law Quarterly 


carry articles on Section 8(b)(7) of 
the 1959 labor bill, which deals with 
recognitional and organizational picket- 


ing. The Marquette article claims that 
the language in this section makes 
the provision too vague and open to 
diverse interpretations. The Cornell 
comment takes the other tack, predict- 
ing that Section 8(b)(7) will become 
“a bench mark in the history of United 
States labor law.” Admitting that the 
language is sometimes vague, the latter 
article maintains that the general policy 
reflected in this section is unmistak- 
ably clear. “Its legislative history, 
as well as what may be deduced from 
its words, indicate strong congressional 
concern for employees’ freedom of 
choice.” The Cornell Law Quarterly 
carries a comment on the secondary 
boycott provisions of Landrum-Griffin 
(Section 8(b)(4)) in the same issue. 
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News of Work 
and Working People 








Meetings of Labor Men 


NLRB Second Region Advisory 
Conference on Administration.—The 
second Second Region Advisory Con- 
ference on Administration will be held 
on December 14 in New York City. 

Institute of Labor and Industrial 
Relations.—The Institute of Labor 
and Industrial Relations—a joint op- 
eration of the University of Michigan 
and Wayne State University—has ar- 
ranged for a series of lectures which 
is designed to acquaint students and 
faculty with current academic think- 
ing in industrial and labor relations 
research. The series began on Novem- 
ber 4 and will run through May 16. 


The institute is also holding its 
Second Annual Conference “Manage- 
ment Science—Designs for Decision 
Makers” to be held at the McGregor 
Memorial Conference Center in De- 
troit on November 17. 


How the New Law 
Affects Collective Bargaining 

Carl R. Schedler tells labor relations 

association his views on the impact 

of Landrum-Griffin on collective bar- 
gaining. 

Arbitrator Carl R. Schedler spoke 
before the Fourth Annual Meeting of 
the Association of State Labor Rela- 
tions Agencies held at the Hotel 
Hershey in Hershey, Pennsylvania. 


1052 


The subject of his speech was the im- 
pact of Landrum-Griffin on collective 
bargaining. 

the 
Mr. 


Regarding factors affecting 
course of collective bargaining, 
Schedler said: 

“There are so many diverse factors 
impinging upon the process of col- 
lective bargaining that it is difficult, 
if not impossible, to assess the impact 
of any one factor. General economic 
conditions of the country, the market- 
ing area, the industry, and the par- 
ticular commercial entity involved in 
a specific bargaining situation ; public 
political pronouncements or argu- 
ments; the history of bargaining be- 
tween parties, including the terms of 
expiring labor contracts; personal in- 
terests and goals of the members of 
bargaining teams for a company and 
a union; the parties’ understanding of 
state and federal court decisions and 
of state and federal labor relations 
agency decisions; and finally the par- 
ties’ present understanding of the 
language of the Landrum-Griffin Act, 
which has not been construed with 
any significant judicial 
are all elements affect- 


finality in 
forum as yet; 
ing the course of collective bargaining.” 

Regarding the nature of the Lan- 
drum-Griffin Act, Mr. Schedler said: 
“The Act itself says it may be cited 
as the ‘Labor-Management Reporting 
and Disclosure Act of 1959.’ This in 
itself is a gross misnomer, for it sug- 
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gests at most that certain matters 
shall be reported and disclosed, with 
appropriate penalties for failure to 
comply, somewhat in the manner of 
the Securities and Exchange Act of 
1934. However, the Act, which is also 
informally known as the Labor Re- 
form Act or the ‘Lawyers’ Labor Re- 
lations Act,’ makes clear as early as 
its declaration of findings, purposes 
and policy, that it is more than a dis- 
closure act, for it states ‘that in order 
to accomplish the objective of a free 
flow of commerce it is essential that 
labor organizations, employers, and 
their officials adhere to the highest 
standards of responsibility and ethi- 
cal conduct in administering the af- 
fairs of their organizations and 
[further] that supplementary legisla- 
tion is needed ‘that will afford neces- 
sary protection of the rights and 
interests of employees and the public 
generally : 
“The Act then 
titles, to set up sweeping provisions 
neither of 


goes on, in seven 


in two separate areas, 
which is confined to mere reporting 
or disclosure. The first six titles of 
the Act, in general, require, in addi 
tion to reporting and disclosure, ad- 
herence to certain standards for the 
conduct of internal union affairs, such 
as the holding of elections, the rules 
for eligibility for holding union office, 
rules for establishing and maintaining 
trusteeships over local unions, report- 
ing of payments to labor-relation 
‘middlemen, bonding of union offi- 
cials, and other items. Also, unions 
must provide substantially the same 
information formerly required under 
Sections 9(f) and (g) of the Taft- 
Hartley Act. This information, while 
no longer required to be furnished as 
a prerequisite to using the National 
Labor Relations Board’s facilities for 
elections or unfair labor practices, 
must be supplied in much greater de- 
tail and is specifically made public 


information. Severe civil and crim- 


Rank and File 


inal penalties are provided not only 
for the failure to report and disclose, 
but also for a failure to behave ac- 
cording to the standards established 
These penalties may 


by the statute. 
be enforced variously by persons who 
consider themselves aggrieved, by the 
Secretary of Labor, and by the At- 


torney General. Ifa particular action 
is not considered subject to any of 
these first six titles, a person believing 
himself injured need not lose heart, 
for Section 603(a) states: 

““Except as explicitly provided to 
the contrary, nothing in this Act 
shall take away any right or bar any 
remedy to which members of a labor 
organization are entitled under 
other Federal law or law of any State.’ 

“Significantly, the Act nowhere pro 
vides that any person has a right to 
become a member of a union, although 
Section 3(0) defines a member of a 
labor organization as ‘any person who 
has fulfilled requirements for 
membership and who neither 
has voluntarily withdrawn from mem- 
bership nor has been expelled or sus- 
pended from membership after ap- 


the 


propriate proceedings. 

“Title the Act 
out into the more controversial area 
of management-labor relations, and 
this Title undertakes to 
alter the Taft-Hartley Act, which it 
self was of course an amendment to 
the original Wagner Act. The amend- 
ments here appear to be: 


Seven of branches 


amend and 


“(1) an attempt to clarify the divi- 
sion of jurisdiction between state and 
federal authority in labor disputes ; 
to expedite the 
bar- 


“(2) an attempt 
determination of the 
gaining representative through dele- 
gating authority to NLRB regional 
officers to direct elections ; 


collective 


“(3) an attempt to ease the eligi- 
bility requirements for ‘economic’ 
strikers wishing to vote in representa- 
tion elections; 
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“(4) an attempt to control picket- 
ing and ‘unfair’ listings by trying to 
distinguish between possible purposes 
of picketing ; 

“(5) the prohibition of pressuring 
employers or any person (rather than, 
as formerly, inducing employees) in 
furtherance of what may be deter- 
mined to be a secondary boycott; 

“(6) the voiding of ‘hot cargo’ 
clauses, even if entered into volun- 
tarily, with some exceptions in the 
construction industry and in the ap- 
parel and clothing industry ; 


“(7) the authorization of pre-hire 
contracts and 7-day union security 
clauses in the building and construc- 
tion industry ; and 


“(8) priority in NLRB handling, of 
dubious value, for unfair labor prac- 
tices involving alleged discrimination 
against individuals, this priority be- 
ing still subordinate to the top priority 
given to cases charging secondary 
boycotts or illegal picketing. 

“Additionally, the first six titles of 
the new Act, somewhat inadvertently 
perhaps, amend the Taft-Hartley Act 
by strengthening the 
against ‘under-the-table’ payments by 
employers which are designed to 
facilitate so-called ‘sweetheart’ deals, 
and by deleting the requirement, 
which was a prerequisite not only to 
using the NLRB’s election or unfair 
labor practice facilities, but also to 
implementing the 30-day union se- 
curity permitted by the Taft-Hartley 
Act, for filing on non-Communist af- 
fidavits by various union officials. 


prohibitions 


“Thus it can be seen that the new 
Act has created a situation which 
might be compared to adding another 
row of squares to the checkerboard of 
existing labor relations legislation, 
while at the same time no one is quite 
sure how the rules have been changed, 
although we know they must be dif- 
ferent somehow. 
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“What, then, is the impact of these 
new statutory provisions on collective 


bargaining’? To date the answer must 
be—not much impact. The reasons 
for this are, I believe, that in the first 
place the new act was effective only 
last November 13 (the dropping of 
the non-Communist affidavit require- 
ment was the sole provision effective 
on September 14, 1959) and so there 
has been less than a year in which 
the Act could have an effect. During 
this time, many collective bargaining 
contracts have not had time to expire 
or to be re-opened. 
“Secondly, many employers and 
unions, though probably engaged in 
interstate commerce or having a sub- 
stantial effect on interstate commerce, 
have not been fully aware of the pos- 
sible application of the new provisions 
to their own situation and have there- 
fore disregarded them. In general, 
the Act is not self-executing and so, 
unless someone complains to the Sec- 
retary of Labor or to the NLRB, pos- 
sible violations may go undetected 
and uncorrected. In this regard, | 
note that the latest annual report of 
the NLRB reveals that, of the hun- 
dreds of representation elections it 
conducted in 1958-59, more than one- 
half involved bargaining units of 30 
employees or less! 

“Thirdly, to the extent that the new 
Act has been applied, there have been 
few definitive resolutions of conflict- 
ing interpretations; and I might say 
that there is no scarcity of conflicting 

“interpretations. Consequently, there 
has not as yet been a general ac- 
ceptance of the validity of intermedi- 
ate decisions, either by administrative 
agencies or by the courts, particularly 
since they themselves have rendered 
some decisions which cannot be termed 
either uniform or ‘crystal clear.’ 

“Fourthly, in at least one signifi- 
cant area, which I regard as the pos- 
sible commencement of collective bar- 
gaining (rather than a mere prelude), 
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namely, the establishment of a union’s 
status as the exclusive bargaining 
representative—the NLRB has not 
acted as yet. This is Section 3(b) of 
the new Act, which empowers the 
Board to delegate to its regional di- 
rectors the handling of representation 
elections in all cases. (This is sep- 
arate and distinct from the ‘forthwith’ 
or ‘expedited’ elections required, and 
ordered held without hearing or show- 
ing of a substantial interest by a labor 
organization in cases arising under 
the unfair picketing provisions of Sec- 
tion 8(b)(7) of the Act.) Although 
the Act apparently intended to speed 
up the process of selecting bargaining 
representatives by the authorized dele 
gation to the regional directors, almost 
a year after enactment the Board has 
still not seen fit to make the delega 
tion. Whether this proposed pro- 
cedure will result in any 
determination of a union’s right, or 
lack thereof, to be the exclusive bar- 


faster 


gaining representative is still an un- 
known quantity and must remain so 
until and unless the delegation is exer- 
cised. If it is exercised, care should 
be taken, I would think, to see that it 
is administered in such a way that 
regional decisions will be effective in 
most Otherwise, if regional 
actions, which ‘may’ be reviewed by 
the Board under the language of Sec 
tion 3(b), are routinely accepted for 
appeal by the Board itself, a new 
procedural step will have been added 
and additional delay in determining 
questions concerning representation 


cases. 


with finality will occur.” 


Devise Improvements 
in Bargaining Procedures 
The NLRB General Counsel sets up pro- 
posal to help solve nation-wide work 
stoppages. 
In a speech to the American News- 
paper Publishers Association’s Seminar 
for Negotiators in Chicago, Illinois, 


Rank and File 


General Counsel Stuart Rothman pro- 
posed that the focus of efforts to deal 
with national emergency labor dis- 
putes be shifted to the possibility of 
strengthening the general collective 
bargaining procedures of the NLRA. 

Noting that most proposals have 
been directed to dealing with such 
situations only after collective bar- 
gaining has been broken down, Mr. 
Rothman said: 

“T think that if we place our focus 
at [an] earlier stage and try to devise 
improvements in bargaining proce 
dures, particularly where the public 
may be affected, it may help solve the 
problem of nation-wide work stop- 
pages. ... What we should seek are 
procedural methods to help the reach- 
ing of voluntary agreements.” 

Without attempting to 
their merits, Mr. Rothman listed some 
possible changes which may be worthy 


evaluate 


of study: 

“1. Parties might be compelled by 
statute to furnish a detailed list of 
their proposed contract changes in 
addition to submitting written notice 
of a proposed modification. 


“2. ... [Pl]arties [might] be re- 


quired to state their reasons or justifi- 
cations for their proposed changes. 


“ 


Federal and 
ce yuld be 


of the 
services 


3. Utilization 
State mediation 
increased, and the notice required to 
be given to such services increased 
from 30 to 60 days. 

“4. Counter 
made mandatory in certain types of 


proposals might be 
disputes. 
“5. An obligation to meet in fre- 


continuous sessions 


quent or even 
might be imposed in situations threat- 
ening an industry-wide strike which 
threatens the national health or safety. 

“6. The unfair labor practice pro- 
visions might be made applicable for 
failure to comply with the procedural 
requirements relating to national emer- 
gency disputes. 


1055 





“These proposals are not offered as 
the only or the best avenues of ap- 
proach to the problem but to stimu- 
late consideration and careful study. 
If it should prove feasible to improve 
the procedures of [the act’s general 
bargaining provisions] to make them 
a better means of resolving national 
emergency disputes, we will have 
solved a serious problem within the 
existing statutory scheme and with- 
out the necessity for extreme experi- 
mentation in the structure of our 
national labor policies.” 


Effect of Ban on ‘‘Hot Cargo” 
Agreements to Be Reviewed 


The NLRB will hear oral argument on 
November 21 to review, for the first 
time, the effect of the new ban on “‘hot 
cargo"’ agreements contained in the 
nation's basic labor relations law. 

The new “hot cargo” provision was 
added to the Taft-Hartley Act by the 
1959 amendments adopted by Con- 
in passage of the Landrum- 
Act, and is included in Section 
Section 8(e) 
between a 


gress 
Griffin 
8(e) of the amended act. 
forbids any agreement 
union and an employer under which 
the employer will refuse to handle the 


products of another employer or will 
cease doing business with him. Such 
provisions are usually invoked by the 
contracting union to apply pressure 
against an outside employer with 
whom it is having a dispute. 

Cases involving employers and unions 
San Francisco and Miami will be 
a five-member panel. 


in 
argued before 
One case involves the charging of 
local with striking to force the em- 
ployers to accept certain illegal clauses, 
as well with violating the 
secondary boycott provisions. 


as act’s 

The other case arose as a result of 
the union’s demand that a new con- 
tract contain some clauses similar to 
those in a 1958-1959 agreement. The 
NLRB trial examiner found that the 
1958-1959 contract contained “struck 
work” and “trade shop” clauses in the 
nature of “hot cargo” which, 
while not illegal at the time of the 
execution of the contract, became 
illegal on November 13, 1959, the effec- 
tive date of Section &(e). He con- 
cluded that the strike was caiued on 
November 23, 1959, for the purpose of 
isl was there- 
violated 


clauses, 


securing these 
fore an illegal object, 
the act. 


provisions, 
and 
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In Future Issues... 


The model U. S.—The standards of employment in the United 
States are at the forefront in the world. They have been envied by 
workers the world over, and the industrial system which supported 
this standard of living was a model for others to follow. A scheduled 
article points out that that’s exactly what happened, but that recent 
improvements abroad have narrowed the differences from our system 
that existed. American leaders must come to live with a new age 
rather than dissipate energies in a debate over the new tenets and 
create confusion by trying to work the new by rules and maxims of 
the old. The article raises the question: Is the United States the model 


? 


for world labor and industrial relations ‘ 


Union trusteeships—One of the devices for bringing recalcitrant 
subordinate organizations into line, which national unions have used, 
calls for the suspension of the autonomy of the local organization. 
National officers then administer the affairs of the subordinate 
organization. National unions have a variety of reasons for imposing 
trusteeships; they are complex, they do not lend themselves to easy 
description. National unions have, however, tended to stipulate in 


general terms the causes for which trusteeships may be imposed. 
A scheduled article examines the federal law and takes an inventory 
of what unions have done in this area in their constitutions. 


Strike-breaking weapon.—A scheduled article discusses Section 
10(j) in the light of both a recent statement by the General Counsel 
of the NLRB and action taken in a strike in Connecticut. Section 10(j) 
gives the Board power, upon the issuance of a complaint, to petition 
the district court for an injunction. It is a provision of the law which 
provides for accelerated action. The article raises the question: Is 
Section 10(j) the modern strike-breaking weapon ? 


Foreign industrial relations ——A series of articles scheduled for 
publication in early 1961 issues makes interesting comparisons between 
the industrial relations of the United States and those of India, Eng- 
land and Australia. For instance, one discusses managerial discretion 
in industrial relations in the United States and in India; another 
discusses the English labor grievance settlement machinery; another 
explains jurisdictional disputes in England; another tells of the settle- 
ment of minor labor disputes in Australia. These articles are written 
by American scholars who have traveled to the various countries 
involved and, being familiar with United States patterns, make cogent 


comparisons. 





Now On Press . 


ILLINOIS LABOR LAW 


By Barnet Hodes 


Member of Illinois and District 


of Columbia Bars 
Formerly Corporation Counsel, City 


of Chicago 


Here is the most complete and up-to-date book of its kind on the 


significant growth of labor law in Illinois. In this single-source reference, 


you'll have a dependable explanation—written from the author's intimate 


experience—which tells in plain-English the whole story of labor relations 
law, regulation and control, in Illinois, as distilled from the statutes and 
developments, court decisions, administrative rulings and interpretations. 
ILLINOIS LABOR LAW makes immediately clear the cans and cannots, 
the what’s what and why of this important contribution to understanding labor 


relations law as it stands in IIlinois. 


Making this book even more valuable are specific references to support- 
ing authorities. Relevant statutes, judicial opinions, administrative rulings, 
and interpretations are set out, when essential or helpful, in quick-reading 


digest form. 


ORDER YOUR COPIES TODAY! 


Everyone concerned in any way with any aspect of labor law will welcome 
this unusual guide and reference book, will find ILLINOIS LABOR LAW 
a practical and dependable desk tool. Helpfully included are a handy index, 
table of contents, case table, and appendix. In all, 164 pages, 614” x 914” size: 
hard binding, gold siamped. Just fill in and mail the tear-off order card at 


the left for prompt delivery. Price, $5 a copy. 
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